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8§ 2.2-4007.01. Notice of intended regulatory action; public hearing.

A. In the case of all regulations, except those regulations exempted by § 2.2-4002, 2.2-4006, 2.2-
4011, or 2.2-4012.1, an agency shall (i) provide the Registrar of Regulations with a Notice of
Intended Regulatory Action that describes the subject matter and intent of the planned regulation
and (ii) allow at least 30 days for public comment, to include an on-line public comment forum on
the Virginia Regulatory Town Hall, after publication of the Notice of Intended Regulatory Action.

Whenever a Virginia statutory change necessitates a change to, or repeal of, all or a portion of a
regulation or the adoption of a new regulation, the agency shall file a Notice of Intended
Regulatory Action with the Registrar within 120 days of such law's effective date.

An agency shall not file proposed regulations with the Registrar until the public comment period
on the Notice of Intended Regulatory Action has closed.

B. Agencies shall state in the Notice of Intended Regulatory Action whether they plan to hold a
public hearing on the proposed regulation after it is published. Agencies shall hold such public
hearings if required by basic law. If the agency states an intent to hold a public hearing on the
proposed regulation in the Notice of Intended Regulatory Action, then it shall hold the public
hearing. If the agency states in its Notice of Intended Regulatory Action that it does not plan to
hold a hearing on the proposed regulation, then no public hearing is required unless, prior to
completion of the comment period specified in the Notice of Intended Regulatory Action, (i) the
Governor directs the agency to hold a public hearing or (ii) the agency receives requests for a
public hearing from at least 25 persons.

C. The executive order required by § 2.2-4013 may include procedures for the Governor to review
and comment on the Notice of Intended Regulatory Action prior to publication in the Virginia
Register of Regulations. The executive order may not require the Governor's approval of the
Notice of Intended Regulatory Action prior to publication or posting on the Virginia Regulatory
Town Hall.

The Governor shall complete his review and transmit his comments, if any, on the Notice of
Intended Regulatory Action no later than[ 30 days| following the agency's submission of the Notice

of Intended Regulatory Action for review as may be provided for in the executive order. The
Governor may recommend modifications to the Notice of Intended Regulatory Action.

Upon the expiration of the 30 days, the agency is authorized to (i) submit the Notice of Intended
Regulatory Action for publication in the Virginia Register even if the Governor has not
transmitted comments; (ii) modify and adopt the Notice of Intended Regulatory Action after
considering or incorporating the Governor's comments, if any; or (iii) adopt the Notice of
Intended Regulatory Action without change despite the Governor's recommendation for
modification.

8§ 2.2-4007.03. Informational proceedings; effect of noncompliance.

A. In the case of all regulations, except those regulations exempted by § 2.2-4002, 2.2-4006, or
2.2-4011, the proposed regulation and general notice of opportunity for oral or written submittals
as to that regulation shall be posted on the Virginia Regulatory Town Hall and published in the
Virginia Register of Regulations in accordance with the provisions of subsection B of § 2.2-4031.
In addition, the agency may, in its discretion, (i) publish the notice in any newspaper and (ii)
publicize the notice through press releases and such other media as will best serve the purpose and
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subject involved. The Register and any newspaper publication shall be made at least 60 days in
advance of the last date prescribed in the notice for such submittals. All notices, written
submittals, and transcripts and summaries or notations of oral presentations, as well as any agency
action thereon, shall be matters of public record in the custody of the agency.

B. If an agency wishes to change a proposed regulation before adopting it as a final regulation, it
may choose to publish a revised proposed regulation, provided the latter is subject to a public
comment period of at least 30 additional days and the agency complies in all other respects with
this section.

C. In no event shall the failure to comply with the requirements of this section be deemed mere
harmless error for the purposes of § 2.2-4027.

§ 2.2-4007.04. Economic impact analysis.

A. Before delivering any proposed regulation under consideration to the Registrar as required in §
2.2-4007.05, the agency shall submit on the Virginia Regulatory Town Hall a copy of that
regulation to the Department of Planning and Budget. In addition to determining the public
benefit, the Department of Planning and Budget in coordination with the agency shall, within 45
days, prepare an economic impact analysis of the proposed regulation, as follows:

1. The economic impact analysis shall include but need not be limited to the projected number of
businesses or other entities to whom the regulation would apply; the identity of any localities and
types of businesses or other entities particularly affected by the regulation; the projected number
of persons and employment positions to be affected; the impact of the regulation on the use and
value of private property, including additional costs related to the development of real estate for
commercial or residential purposes; and the projected costs to affected businesses, localities, or
entities of implementing or complying with the regulations, including the estimated fiscal impact
on such localities and sources of potential funds to implement and comply with such regulation. A
copy of the economic impact analysis shall be provided to the Joint Commission on
Administrative Rules;

2. If the regulation may have an adverse effect on small businesses, the economic impact analysis
shall also include (i) an identification and estimate of the number of small businesses subject to
the regulation; (ii) the projected reporting, recordkeeping, and other administrative costs required
for small businesses to comply with the regulation, including the type of professional skills
necessary for preparing required reports and other documents; (iii) a statement of the probable
effect of the regulation on affected small businesses; and (iv) a description of any less intrusive or
less costly alternative methods of achieving the purpose of the regulation. As used in this
subdivision, "small business" has the same meaning as provided in subsection A of § 2.2-4007.1;
and

3. In the event the Department cannot complete an economic impact statement within the 45-day
period, it shall advise the agency and the Joint Commission on Administrative Rules as to the
reasons for the delay. In no event shall the delay exceed 30 days beyond the original 45-day
period.

B. Agencies shall provide the Department with such estimated fiscal impacts on localities and
sources of potential funds. The Department may request the assistance of any other agency in
preparing the analysis. The Department shall deliver a copy of the analysis to the agency drafting
the regulation, which shall comment thereon as provided in § 2.2-4007.05, a copy to the Registrar
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for publication with the proposed regulation, and an electronic copy to each member of the
General Assembly. No regulation shall be promulgated for consideration pursuant to § 2.2-
4007.05 until the impact analysis has been received by the Registrar. For purposes of this section,
the term "locality, business, or entity particularly affected” means any locality, business, or entity
that bears any identified disproportionate material impact that would not be experienced by other
localities, businesses, or entities. The analysis shall represent the Department's best estimate for
the purposes of public review and comment on the proposed regulation. The accuracy of the
estimate shall in no way affect the validity of the regulation, nor shall any failure to comply with
or otherwise follow the procedures set forth in this subsection create any cause of action or
provide standing for any person under Article 5 (8 2.2-4025 et seq.) or otherwise to challenge the
actions of the Department hereunder or the action of the agency in adopting the proposed
regulation.

C. In the event the economic impact analysis completed by the Department reveals that the
proposed regulation would have an adverse economic impact on businesses or would impose a
significant adverse economic impact on a locality, business, or entity particularly affected, the
Department shall advise the Joint Commission on Administrative Rules, the House Committee on
Appropriations, and the Senate Committee on Finance within the 45-day period. The Joint
Commission on Administrative Rules shall review such rule or regulation and issue a statement
containing the Commission's findings in accordance with § 30-73.3.

D. The executive order required by § 2.2-4013 may include procedures for a review by the
Department and Planning and Budget that includes determinations other than those described in
subsection A of this section. The additional determinations shall be completed within the 45-day
period set forth in subsection A of this section.

§ 2.2-4007.05. Submission of proposed regulations to the Registrar.

A. The executive order required by 8 2.2-4013 may include procedures for the Governor to review
and comment on the proposed regulatory package after completion of the review and economic
impact analysis by the Department of Planning and Budget and before delivery of the proposed
regulation to the Registrar for publication in the Virginia Register of Regulations. The executive
order may not require the Governor's approval of the proposed regulation prior to publication in
the Virginia Register of Regulations or posting on the Virginia Regulatory Town Hall.

The Governor shall complete his review and transmit his comments, if any, on the proposed
regulation no later than 60 days following submission of the proposed regulation for review as
may be provided for in the executive order. The Governor may recommend modifications to the
proposed regulation.

Upon the expiration of the 60 days, the agency is authorized to (i) submit the proposed regulation
for publication in the Virginia Register even if the Governor has not transmitted comments; (ii)
modify and adopt the proposed regulation after considering or incorporating the Governor's
comments, if any; or (iii) adopt the proposed regulation without change despite the Governor's
recommendations for modification.

B. Before promulgating-any-regulation-under-consideration adopting a proposed regulation as a

final regulation, the agency shall deliver a copy of that regulation to the Registrar together with a
summary of the regulation and a separate and concise statement of (i) the basis of the regulation,
defined as the statutory authority for promulgating the regulation, including an identification of
the section number and a brief statement relating the content of the statutory authority to the
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specific regulation proposed; (ii) the purpose of the regulation, defined as the rationale or
justification for the new provisions of the regulation, from the standpoint of the public's health,
safety, or welfare; (iii) the substance of the regulation, defined as the identification and
explanation of the key provisions of the regulation that make changes to the current status of the
law; (iv) the issues of the regulation, defined as the primary advantages and disadvantages for the
public, and as applicable for the agency or the state, of implementing the new regulatory
provisions; and (v) the agency's response to the economic impact analysis submitted by the
Department of Planning and Budget pursuant to 8 2.2-4007.04. Any economic impact estimate
included in the agency's response shall represent the agency's best estimate for the purposes of
public review and comment, but the accuracy of the estimate shall in no way affect the validity of
the regulation. Staff as designated by the Code Commission shall review proposed regulation
submission packages to ensure that the requirements of this subsection are met prior to publication
of the proposed regulation in the Register. The summary; the statement of the basis, purpose,
substance, and issues; the economic impact analysis; and the agency's response shall be published
in the Virginia Register of Regulations and be available on the Virginia Regulatory Town Hall,
together with the notice of opportunity for oral or written submittals on the proposed regulation.

§ 2.2-4007.06. Changes between proposed and final regulations.

If one or more changes with substantial impact are made to a proposed regulation from the time
that it is published as a proposed regulation to the time it is published as a final regulation, any
person may petition the agency within 30 days from the publication of the final regulation to
request an opportunity for oral and written submittals on the changes to the regulation. If the
agency receives requests from at least 25 persons for an opportunity to submit oral and written
comments on the changes to the regulation, the agency shall (i) suspend the regulatory process for
30 days to solicit additional public comment and (ii) file notice of the additional 30-day public
comment period with the Registrar of Regulations, unless the agency determines that the changes
made are minor or inconsequential in their impact. The comment period, if any, shall begin on the
date of publication of the notice in the Register. Agency denial of petitions for a comment period
on changes to the regulation shall be subject to judicial review.

8§ 2.2-4012. Purpose; adoption; effective date; filing; duties of Registrar of Regulations.

A. The purpose of the regulatory procedures shall be to provide a regulatory plan that is
predictable, based on measurable and anticipated outcomes, and is inclined toward conflict
resolution.

B. Subject to the provisions of 8§ 2.2-4013 and 2.2-4014, all regulations, including those that
agencies, pursuant to § 2.2-4002, 2.2-4006, or 2.2-4011, may elect to dispense with the public
procedures provided by 8§ 2.2-4007.01 and 2.2-4009, may be formally and finally adopted by the
signed order of the agency so stating. No regulation except an emergency regulation or a
noncontroversial regulation promulgated pursuant to § 2.2-4012.1 shall be effective until the
expiration of the applicable period as provided in § 2.2-4015. In the case of an emergency
regulation filed in accordance with § 2.2-4011, the regulation shall become effective upon its
adoption and filing with the Registrar of Regulations, unless a later date is specified. The originals
of all regulations shall remain in the custody of the agency as public records subject to judicial
notice by all courts and agencies. They, or facsimiles thereof, shall be made available for public
inspection or copying. Full and true copies shall also be additionally filed, registered, published, or
otherwise made publicly available as required by other laws.
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C. Prior to the publication for hearing of a proposed regulation, copies of the regulation and copies
of the summary and statement as to the basis, purpose, substance, issues, and the economic impact
estimate of the regulation submitted by the Department of Planning and Budget and the agency's
response thereto as required by § 2.2-4007.04 shall be transmitted to the Registrar of Regulations,
who shall retain these documents.

D. All regulations adopted pursuant to this chapter shall contain a citation to the section of the
Code of Virginia that authorizes or requires the regulations and, where the regulations are required
to conform to federal law or regulation in order to be valid, a citation to the specific federal law or
regulation to which conformity is required.

E. The executive order required by § 2.2-4013 may include procedures for the Governor to review
and comment on the final regulation after adoption by the agency and prior to publication in the
Virginia Register of Regulations. The executive order may not require the Governor's approval of
the final regulation prior to publication.

The Governor shall complete his review and transmit his comments, if any, on the final regulation
no later than 30 days following the agency's submission of the final regulation. The Governor may
recommend modifications to the final regulation.

Upon the expiration of the 30 days, the agency is authorized to (i) submit the final regulation for
publication in the Virginia Register even if the Governor has not transmitted comments; (ii)
modify and adopt the final regulation after considering or incorporating the Governor's
comments, if any; or (iii) adopt the final regulation without change despite the Governor's
recommendations for modifications.

EF.|lmm A-by-an : pHin P Upon final
adoption of the regulatlon or upon the explratlon of the 30 days as set forth in subsection E of this
section, if applicable, the agency shall forward a copy of (i) the regulation, (ii) a then current

summary and statement as to the basis, purpose, substance, issues, and the economic impact
estimate of the regulation submitted by the Department of Planning and Budget, and (iii) the
agency's summary description of the nature of the oral and written data, views, or arguments
presented during the public proceedings and the agency's comments thereon shat-be-transmitted to
the Registrar of Regulations for publication as soon as practicable in the Virginia Register of
Regulations. All changes to the proposed regulation shall be highlighted in the final regulation,
and substantial changes to the proposed regulation shall be explained in the final regulation..whe
The Registrar shall retain these documents as permanent records and make them available for
public inspection.

G. A draft of the agency's summary description of public comment shall be sent by the agency to
all public commenters on the proposed regulation at least five days before final adoption of the
regulation.

8§ 2.2-4013. Executive review of proposed and final regulations; changes with substantial

impact.

A. Fhe By June 30 of the year in which the Governor takes office, the Governor shall adopt and

publish procedures by executive order for review of all proposed regulations governed by this

chapter bfter publication of a proposed regulation in the Virginia Register of Regulations

30-of-the-year-in-which-the-Governortakes-office. The procedures shall include (i) review by the
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Attorney General to ensure statutory authority for the proposed regulations; and (ii) examination
by the Governor to determine if the proposed regulations are (a) necessary to protect the public
health, safety and welfare and (b) clearly written and easily understandable. The procedures may
also include review of the proposed regulation by the appropriate Cabinet Secretary.

The Governor shall transmit his comments, if any, on a proposed regulation to the Registrar and
the agency no later than fifteen days following the completion of the public comment period
provided for in § 2.2-4007.03. The Governor may recommend amendments or modifications to

any regulation that would bring that regulation into conformity with statutory authority or state or
federal laws, regulations or judicial decisions.

Not less than fifteen days following the completion of the public comment period provided for in
§ 2.2-4007.03, the agency may (i) adopt the proposed regulation if the Governor has no objection
to the regulation; (ii) modify and adopt the proposed regulation after considering and
incorporating the Governor's objections or suggestions, if any; or (iii) adopt the regulation without
changes despite the Governor's recommendations for change.

B. Upon final adoption of the regulation, the agency shall forward a copy of the regulation to the
Registrar of Regulations for publication as soon as practicable in the Register. All changes to the
proposed regulation shall be highlighted in the final regulation, and substantial changes to the
proposed regulation shall be explained in the final regulation.

C. If the Governor finds that one or more changes with substantial impact have been made to the
proposed regulation, he may require the agency to provide an additional thirty days to solicit
additional public comment on the changes by transmitting notice of the additional public comment
period to the agency and to the Registrar within the 30-day final adoption period described in
subsection D, and publishing the notice in the Register. The additional public comment period
required by the Governor shall begin upon publication of the notice in the Register.

D. A 30-day final adoption period for regulations shall commence upon the publication of the final
regulation in the Register. The Governor may review the final regulation during this 30-day final
adoption period and if he objects to any portion or all of a regulation, the Governor may file a
formal objection to the regulation, suspend the effective date of the regulation in accordance with
subsection B of § 2.2-4014, or both.

If the Governor files a formal objection to the regulation, he shall forward his objections to the
Registrar and agency prior to the conclusion of the 30-day final adoption period. The Governor
shall be deemed to have acquiesced to a promulgated regulation if he fails to object to it or if he
fails to suspend the effective date of the regulation in accordance with subsection B of § 2.2-4014.
The Governor's objection, or the suspension of the regulation, or both if applicable, shall be
published in the Register.

A regulation shall become effective as provided in § 2.2-4015.

E. The Governor may also adopt and publish procedures by executive order for review of all
Notices of Intended Regulatory Action required by this chapter and all proposed or final
regulations governed by this chapter prior to publication in the Virginia Register of Regulations.
The procedures shall comply with subdivision C of § 2.2-4007.01, subdivision D of § 2.2-4007.04,
subdivision A of § 2.2-4007.05, and subdivision E of § 2.2-4012.

E: F. This section shall not apply to the issuance by the State Air Pollution Control Board of
variances to its regulations.
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8§ 2.2-4015. Effective date of regulation; exception.

A. A regulation adopted in accordance with this chapter and the Virginia Register Act (§ 2.2-4100
et seq.) shall become effective at the conclusion of the thirty-day final adoption period provided
for in subsection D of § 2.2-4013, or any other later date specified by the agency, unless:

1. A legislative objection has been filed in accordance with § 2.2-4014, in which event the
regulation, unless withdrawn by the agency, shall become effective on a date specified by the
agency that shall be after the expiration of the applicable twenty-one-day extension period
provided in § 2.2-4014;

2. The Governor has exercised his authority in accordance with § 2.2-4013 to require the agency to
provide for additional public comment, in which event the regulation, unless withdrawn by the
agency, shall become effective on a date specified by the agency that shall be after the period for
which the Governor has provided for additional public comment;

3. The Governor and (i) the appropriate standing committees of each house of the General
Assembly or (ii) the Joint Commission on Administrative Rules have exercised their authority in
accordance with subsection B of § 2.2-4014 to suspend the effective date of a regulation until the
end of the next regular legislative session; or

4. The agency has suspended the regulatory process in accordance with § 2.2-4007.06, or for any
reason it deems necessary or appropriate, in which event the regulation, unless withdrawn by the
agency, shall become effective in accordance with subsection B.

B. Whenever the regulatory process has been suspended for any reason, any action by the agency
that either amends the regulation or does not amend the regulation but specifies a new effective
date shall be considered a readoption of the regulation for the purposes of appeal. If the regulation
is suspended under § 2.2-4007.06, such readoption shall take place after the thirty-day public
comment period required by that subsection. Suspension of the regulatory process by the agency
may occur simultaneously with the filing of final regulations as provided in subsection B of § 2.2-
4013.

When a regulation has been suspended, the agency must set the effective date no earlier than
fifteen days from publication of the readoption action and any changes made to the regulation.
During that fifteen-day period, if the agency receives requests from at least twenty-five persons for
the opportunity to comment on new substantial changes, it shall again suspend the regulation
pursuant to § 2.2-4007.06.

C. This section shall not apply to the issuance by the State Air Pollution Control Board of
variances to its regulations.
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ALAC Executive Review Process Recommendations (Draft)

Based on JLARC Report: Review of Exemptions to the Virginia Administrative Process Act (2009)

ALAC Recommendation 1: Amend VAPA to codify executive branch review at the NOIRA stage to increase
timeliness and transparency at this stage. The statute would allow the executive branch to approve the NOIRA,
recommend that the agency withdraw the NOIRA within a prescribed timeframe, or suspend the timeframe period
indefinitely. If the executive branch takes no action on within the prescribed timeframe, the NOIRA will be
considered approved. The executive branch shall provide an explanation to the agency if the timeframe is
suspended.

JLARC Recommendation 1: VAPA and future executive orders could be written to eliminate executive branch review at the
NOIRA stage. At this stage, the agency or board is only indicating that it is considering developing or amending a regulation on a
particular subject matter. The purpose of the NOIRA is to gain feedback from the public and others as to what it should consider
before proposing a regulation in this area. If executive branch reviewers have any concerns, their consideration and feedback could
be provided simultaneously with the public comment period on the NOIRA.

ALAC Recommendation 2: Amend VAPA to codify timeframes for DPB review where none exist or limit
DPB review to certain stages of the process. This does not prevent DPB from reviewing regulations from a policy
perspective. The Governor’s office will be free to define the scope of DPB review in the Executive Order.

JLARC Recommendation 2: VAPA and future executive orders could be written to limit DPB’s review responsibilities to its
preparation of the economic impact analysis already required by the act. VAPA currently requires DPB to perform an analysis of the
economic impact of proposed regulations. However, the Act does not require DPB to conduct reviews of regulatory policy. Currently,
both DPB and Governor policy office staff review regulations from a policy perspective. This redundancy adds time to the process. To
the extent that the Governor’s Office is active in such policy reviews, the DPB review could be eliminated.

ALAC Recommendation 3: Amend VAPA to eliminate redundancies at the proposed stage and authorize
agencies to proceed with submitting regulatory packages within an established timeframe, similar to
Recommendation 1. Allow the Governor’s office to suspend this timeframe indefinitely as in recommendation 1.
Also allow DPB to certify that a proposed regulation which received no public comment or only positive public
comment is unchanged and does not need to be reviewed by the Governor at the Final stage.

JLARC Recommendation 3: For regulations to which the standard VAPA process applies, both VAPA and future executive orders
could be written to explicitly authorize agencies to proceed with submitting their proposed regulatory package either (1) within 15
days following completion by DPB of its statutorily-prescribed economic impact analysis, or (2) sooner, if advised that the
executive branch review is complete. The purpose of this option is to set for than expectation that agencies can proceed with the
process if reviewers have not responded to the agency with their comments within an established timeframe.

ALAC Recommendation 4: Work with the current administration to ensure that future Executive Orders are
consistent with the provisions of the VAPA with regard to fast-track regulations. Any amendments to the
VAPA would have a delayed effective date so as to not impact the current administration.

JLARC Recommendation 4: For fast-track regulations, both VAPA and future executive orders could be written to expedite
executive branch review. Executive orders could be written to include a requirement that executive branch review of fast-track
regulations shall be completed within no more than 40 or 50 days from the time of agency submission of the regulation to DPB. The
40-day maximum time would include ten days for an assessment of the fast-track status and 30 days for DPB’s required economic
impact analysis. Up to an additional ten days could be allotted if further review by the secretary or Governor is deemed necessary.
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Recommendation 12 — Agency Analysis of Public Comments:

The analysis of public comment requirement in §9-6.14:7
should remain unchanged; however, the Governor should ensure
in his or her review of final regulations that the agency
has adequately responsed to public concerns.

The Board feels the current law is adequate; compliance
nay not be. The Board strongly encourages state agencies to
nrovide the responses contemplated in this specific section.

III. EXECUTIVE AND LEGISLATIVE REVIEW OF PROPOSED AND FINAL
REGULATIONS

Finding #13 - Executive Reviews:

The Board finds that no formalized objective review of
proposed or final regulations existed in the executive
branch of Virginia prior to the issuance of Executive Policy
idemorandum I-82 by Governor Robb on October 4, 1982. Under
current statutory law, Governors may Oor may not provide
necessary oversight of virginia's regulatory process. Such
oversight is essential, especially in light of recent legal
action which raises doubts about the constitutional legiti-
macy of the legislative veto of regulations.

The Board believes that Gubernatorial review of pxro-
posed and final regqulations provides accountability within
our regulatory process and guarantees an objective, full-
time source of analysis of regulatory proposals to ensure
they do not exceed statutory authority, are not unneces-
sarily burdensome to the public or businesses in Virginia
and are clearly written. As chief executive of the Common-
wealth, the Governor is a proper focal point for the review
and evaluation of Vvirginia's state regulations promulgated
by executive agencies. 1In surveying cother states in the
nation, the Board found that 70% of the 35 states surveyed
have established procedures for Gubernatorial/Secretarial
review of proposed and/or final regulations.

While strongly favoring enactment of a statute requir-
ing Gubernatorial review of proposed and final regulations,
the Board felt that such a statute sheculd leave each Governor
necessary discretion to establish the procedures for con-
ducting these reviews. This would allow each governor the
flexibility to provide this oversight in the fashion he or
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she considers most appropriate. It also allows variations
in the approach taken depending on the time, agencies and
subject matter involved.

Recommendaticon #13 - Executive Review:

The General Assembly and the Governor should approve
amendments to the APA that:

(a)

(b)

(c)

Reguire the Governor by executive order to adopt
procedures for review of all proposed regulations
governed by the APA. These procedures may in-
clude review by the appropriate Cabinet Secretary.
In addition, the ApA required procedures must
include: (1) review by the Attorney General to
ensure the proposed regulations do not exceed
statutory authority; (2) examination by the
Governor of proposed regulations to determine if
they are necessary to protect the public health,
safety and welfare; and (3) a determination by the
Governor that the proposed regqulation is clearly
written and easily understood.

Require the Governor's review of proposed regu-
lations to commence upon their publication in the
proposed Virginia Register of Regulations, run
concurrently with the 60-day public comment pericd
required by the APA and conclugde with the trans-
mittal of the Governor's comments on the proposed
regulation to the Registrar and agency’ prior to
completion of the 60-day public comment period;

Upon receiving the Governor's comments on a
proposed regulation, the agency or governing body:

(1) May adopt the proposed regulation in final
form if the governor has no objections to the
proposal;

(2) Having considered and incorporated the
Governor's objections or suggestions, may
adopt the proposed requlation in such modi-
fied final form;

(3) . May adopt the regulation in final form with-
out changes despite the Governor's recom-

mendations. R S
—
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(d)

Upon final adoption, the agency would forward a
copy of the regulaticon to the Registrar of Regu-
lations for publication in the next issue of the
Register. As indicated earlier, substantial
changes to the proposed regulation should be
highlighted in the final regulation upon trans-
mittal to the Registrar;

Establish a 30-day final adoption period to
commence upon the publication of the final regqu-
lation in the Register. During this 30-day final
adoption period, the Governor shall review all
final regulations.

Prior to the completion of the 30-day final
adoption period, if the Governor objects to any
portion or all of a finally adopted regulation, he
or she shall:

(1) Forward his or her objections to the agency
or governing body for its consideration.

(2 Forward his or her objections to the Regis-
trar for publication in the next issue of the
Register.

A regulation shall become effective at the conclu-
sion of the 30-day final adoption period, or at a

later date so specified by the agency or governing
body unless:

(1) The promulgation process has been extended by
up to 21 days for the agency to respond ro a
legislative objection in accordance with
Recommendation #14.

(2) The agency by signed order delays the effec-
tive date of the regulation until a date
specified to consider a Governor's objection.

Finding #14 - Legislative Review and Objection:

The Attorney General of Virginia has given his opinion

that the legislative veto mechanism currently established in
§9-6.14:9 violates the Constitution of Virginia. State

-18-



Supreme courts in Alaska, New Hampshire, west Virginia and
New Jersey have struck down as unconstitutional legislative
veto schemes similar to Virginia's. The Iecent U.s, Supreme
Court decision Of Immigration and Naturalization Service v.
Chadha, et al. (June 23, 1983) has invalidated gz similar
congressional veto and has focused reneweg attention upon
the constitutionality of legislative Veto proceduresg in the
rulemaking process that do not contain the same balance of

In light of its research, the above Supreme Court
decisions and the Attorney General ‘s opinion, the Board is
of the opinion that our current legislative veto sSystem in
Virginia is unconstitutional .

recommend the maximum legislative oversight that constitu-
tionally May be implemented ip Virginia.

Rich Jones, of the National Council of State Legisla-~
tures, testified before the Massachusetts General Assembly
on March 24, 1983, that "where the legislature has vato
bPowers over regulations, it has tended to be used very
infrequently-" Jones’ statement is applicable to Virginia's
@Xperience with the legislative veto; the Board's survey of
other states reached a similar conciusion. fhe Board finds

regulations. The current legislative veto Process adds an
additional 9g days to the Pronulgation Process, vet is
infrequently used (only one rzgulation has been delayed
under these pProcedures in two Years). a lengthy promulga-
tion process can unnecessarily burden public or private
Sector organizations seeXing fegulatory relijef.

The Board finds that while Virginia's current legis-
lative veto Procedures are unzonstitutional ang unneces-
sarily lengthen the pPromulgation PIocess, legislative
review of the regqulatory process is essential. The Board
believes legislative review will provigde an effective check
on improper Promulgation of regulations by Virginia state

-19 -



a legislative objection. The agency shall also forward its
response to the objection to the appropriate committee of
the General Assembly, the Governor and the Registrar who
shall publish the agency's response in the next issue of the

Register.

No regulations shall become effective if a legislative
objection has been filed until:

1 The compliance of the 30-day final adoption
period; or

2s The agency has responded within the time frames
established herein, whichever is longer.

As such, there may be instances, if a legislative
objection is filed, that the promulgation Process may be
extended beyond the 99 days recommended in this report to
permit the agency to use the three weeks established to
consider and respond to legislative objections.

Additional Findings and Recommendations #13 and #14;

The legislative and gubernatorial review procedures
contained in Recommendations #13 and #14 will increase

Virginia's proposed and final regulations and Preserve the
constitutional separation of powers. The Board believes
that -in practice these procedures will ensure that in
virtually all cases legislative objections to proposed or
final regulations will be addressed. If differences remain
upon completion of these procedures, the Board finde that

Assembly.

Finding #15 - Executive Veto:

The Board also considered a concept found in many
jurisdictions of allowing the chief exXecutive to veto newly
proposed regulations...in addition to the executive over-
sight found in Recommendation #13. Various aspects of this
concept were considered:

(1) Some advocate giving the Governor a full power to
veto any regulation which the Governor felt in his
or her discretion was (2) not necessary to protect
the public health, safety and welfare, (b) unduly
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burdensome, or. (c) not clearly written. These
advocates feel that only such a proposal would
give an elected official full control over state
bureaucrats and agency boards; they promote this
idea as essential to protecting the public from
overzealous regulators.

(2) Othexrs prefer a more limited approach of giving
the Governor the right to veto legislation only if
he or she found such requlations exceeded statu-
tory authority or wers inconsistent with existing
state or federal law, regulation or judicial
decision.

Others on the Board believe granting of any such power
< the Governor is not necessary and, even more importantly,
urwise. They argue that this places one individual (the
Gawvernor) in a position where he can thwart the will of
voards and commissions that have served the Comrionwealth
<211 in meeting their regulatory responsibilities. They
Zeel it would expose the Governor to undue pressure “and
perhaps lead to unwise interference in the regulatory
process. They believe the review proceédures established in
Recommendation #13 and the Governor's power of persuasion
are sufficient to address executive objections. They
strongly opposed granting the Governor veto power over
"unnecessarily burdensome or unclearly written" regulations.
They also believe a statutorily granted gubernatorial veto
power over regulations that "exceed statutory authority or
are inconsistent with existing state and federal law,
regulation or judicial decisions" is unnecessary.

Recommendation $15 - Executive Veto:

The Board voted not to include any executive veto in
our recommendations because the Board was divided on this
ASsue and, more importantly, felt its inclusion would
unnecessarily endanger the more important other recommen-
dations of this report.

In this vote, those who opposed any form of executive
veto were joined by others who favored executive veto but
felt the other aspects of the report were much more impor-
tant improvements in the regulatory process. This latter
group did not deem it prudent to include such controversial
and decisive proposal in this report. Others stated they
Still favored an executive veto, but felt that the other
Powers given to the legislature and chief executive in our
recommendations were more than adequate to safequard against
€Xcessive regulation. .
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