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Regulation Adoption Date 

 

The Issue: 

What constitutes the "adoption" of a regulation for purposes of appealing a regulation "in the 

manner provided by the rules of the Supreme Court of Virginia"? (Sec. 2.2-4026 of the VAPA.) 

Rule 2A:2 of the Rules of the Supreme Court requires the filing of a petition within 30 days after 

"adoption" of a regulation. 

  

Rule 2A:2: 

(a) Any party appealing from a regulation or case decision shall file with the agency 

secretary, within 30 days after adoption of the regulation or after service of the final order in the 

case decision, a notice of appeal signed by the appealing party or that party's counsel. In the 

event that a case decision is required by § 2.2-4023 or by any other provision of law to be served 

by mail upon a party, 3 days shall be added to the 30-day period for that party. Service under this 

Rule shall be sufficient if sent by registered or certified mail to the party's last address known to 

the agency. 
  

Background: 

Attached is a decision by Judge Markow from May 2011 (Karr), in which he said the 30-day 

appeal period occurs after publication of the regulation in the Virginia Register. That decision 

differs from a prior decision of his (Sherwin Williams - also attached), in which he said the 

adoption date of a regulation is when the agency or Board takes collective action to adopt it. 

Note that Judge Markow's decision in Karr seemed to hinge on the definition of "regulation" in 

the APA, which is "any statement of general application, having the force of law, affecting the 

rights or conduct of any person, adopted by an agency in accordance with the authority conferred 

on it by applicable basic laws." He noted at the Karr hearing and in his Order that he did not 

believe that a regulation can have the "force of law" until it has been reviewed by the Governor 

and Attorney General and filed with the Registrar. 

  

Then, on Nov. 22, 2011, the Court of Appeals issued the following decision: 

 

http://www.courts.state.va.us/opinions/opncavwp/2443102.pdf 

 

If you read pages 4-6, you will see that the Court discussed this issue and the confusion that 

exists, but did not come to a conclusion because, no matter which way the adoption date is 

http://www.courts.state.va.us/opinions/opncavwp/2443102.pdf
http://www.courts.state.va.us/opinions/opncavwp/2443102.pdf
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calculated, the petitioner did not timely file. (In fact, an attorney in my office who was present 

during the hearing said it sounded like each of the three judges preferred a different answer - one 

thought it was the time of adoption, one thought it was the time of publication, and one thought it 

was after the final adoption period.) The Supreme Court declined the appeal and the petition for 

rehearing (which was untimely filed), and the Court of Appeals has entered an order certifying 

its judgment as final, so it is completely done and we are left without definitive judicial guidance 

on this question. 

 

On the ALAC website in the Studies section, there is the Report of the Subcommittee to Study 

Interruptions of the Regulatory Process:  

 

http://codecommission.dls.virginia.gov/documents/alac/studies/2001/intereg.pdf. 
 

In that report on page 3, the response to Question 4 is informative on this topic: 

 

"Question 4: Should an agency be required to republish a suspended regulation 

after the suspension period if no changes are to be made? 

 

Answer: This seems unnecessary, particularly as to lengthy regulations. However, 

suspension of a regulation, as well as its reinstatement cannot be done informally. The 

public must be informed of what has occurred. The agency should therefore be required 

to furnish to the Registrar for publication a notice describing the prior publication, the 

prior notice of suspension, the agency’s decision not to change the regulation and its 

action setting a new effective date. 

A further question necessarily arises in this context as to when the previously 

suspended regulation was “adopted” for purposes of appeal under the APA and Part 2A 

of the Rules of the Supreme Court. See Rule 2A:2, which states in part: 

 

Any party appealing from a regulation . . . shall file, within 30 days 

after adoption of the regulation . . . a notice of appeal. 

 

Thus, if an agency first adopts a final regulation on Day 1, suspends it on Day 2 

and sets a new effective date on Day 35, a notice of appeal challenging it must arguably 

still be filed within 30 days of Day 1. Suspension of a regulation means that the 

regulation is not effective and never will be unless and until the agency sets a new 

effective date. However, a potential challenger waiting for the latter could find that he is 

too late to file an appeal. The agency would have through this maneuver escaped judicial 

review. 

To avoid this result, the agency should be required to readopt the regulation when 

it sets a new effective date, even if no changes are made. Of course, the foregoing is 

much less likely to be a problem if changes are made to a suspended regulation because 

the agency must take action to readopt and/or amend the regulation." 

  

Note that § 2.2-4015(A) states that “[a] regulation adopted in accordance with this chapter 

…shall become effective at the conclusion of the thirty-day final adoption period provided for in 

http://codecommission.dls.virginia.gov/documents/alac/studies/2001/intereg.pdf
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+2.2-4013
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subsection D of § 2.2-4013, or any other later date specified by the agency, unless:” either the 

legislature or the Governor take action to require further comment or request an amendment, or 

the agency takes action to amend the regulation.  

  

However, “[w]henever the regulatory process has been suspended for any reason, any action by 

the agency that either amends the regulation or does not amend the regulation but specifies a new 

effective date shall be considered a readoption of the regulation for the purposes of 

appeal.”  § 2.2-4015(B) (emphasis added).  It is the action by the agency in finally approving and 

setting the language in the regulation that the General Assembly considers the adoption event 

“for the purposes of appeal.” 

  

Further, § 2.2-4015(B) goes on to state that “[w]hen a regulation has been suspended, the agency 

must set the effective date no earlier than fifteen days from publication of the readoption action 

and any changes made to the regulation.”  This must mean that the effective date is different 

from, and necessarily occurs after, the readoption date for the purposes of appeal - and thus that 

the adoption date, which must have occurred at some point before any readoption can occur, also 

differs from and precedes the effective date. 
  

Basically, this section uses adoption to specify at least three different points in the regulatory 

process (adoption, readoption, final adoption period), and all three are different from the 

effective date. 
  

Options to address this issue: 

1) Amend § 2.2-4015 and/or other sections of the VAPA 

2) Amend Rule 2A:2 

3) Amend both 

  

For discussion - Roger Chaffe has suggested the following amendment to Rule 2A:2: 

(a) Any party appealing from a regulation or case decision shall file with the agency secretary, 

within 30 days after the date on which, subject only to any readoption required pursuant to § 2.2-

4015 (B), the agency takes final action to adopt adoption of the regulation or after service of the 

final order in the case decision, a notice of appeal signed by the appealing party or that party's 

counsel. In the event that a case decision is required by § 2.2-4023 or by any other provision of 

law to be served by mail upon a party, 3 days shall be added to the 30-day period for that party. 

Service under this Rule shall be sufficient if sent by registered or certified mail to the party's last 

address known to the agency. 
 

http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+2.2-4015
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+2.2-4015
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+2.2-4015
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