XX: Virginia Real Estate Time Share Act

7/31/2017 08:37 AM

1

CHAPTER 21 XX.

2

THE VIRGINIA REAL ESTATE TIME-SHARE ACT.

3
4

Drafting note: Existing Chapter 21, Virginia Real Estate Time-Share Act, is
retained as proposed Chapter XX.

5

Article 1.

6

General Provisions.

7
8

Drafting note: Existing Article 1, containing general provisions for the Virginia
Real Estate Time-Share Act, is retained as proposed Article 1.

9

§ 55-360. Title.

10
11
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This chapter shall be known and may be cited as the "Virginia Real Estate Time-Share
Act."

12

Drafting note: Existing § 55-360 is recommended for repeal on the basis of § 1-244,

13

which states that the caption of a subtitle, chapter, or article operates as a short title

14

citation. The short title citation is retained in the chapter title.

15

§ 55-361. Repealed.

16

Drafting note: Repealed by Acts 1985, c. 517.

17

§ 55-362 55.1-xxx. Definitions.

18

As used in this chapter, or in a time-share instrument, unless the context requires a

19

different meaning:

20

"Additional land" has the meaning ascribed to it in subsection C of § 55-367 means all

21

land that a time-share developer has identified as land that may be added to a time-share project.

22

"Affiliate" means a person that directly, or indirectly through one or more

23

intermediaries, controls, is controlled by, or is under common control with, the person specified.

24

"Alternative purchase" means anything valued in excess of $100 which that is offered to

25

a potential purchaser by the developer during the developer's sales presentation and which that

26

is purchased by such potential purchaser for more than $100, even though the purchaser did not

27

purchase a time-share. An alternative purchase is not a time-share. A membership camping
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28

contract as defined in § 59.1-313 is not an alternative purchase. An alternative purchase shall be

29

registered with the Board unless it is otherwise registered as a travel service under the Virginia

30

Travel Club Act (§ 59.1-445 et seq.), and shall include, without limitation, vacation packages

31

(howsoever, however denominated), and exit programs (howsoever, however denominated).

32
33
34
35

"Association" means the association organized under the provisions of § 55-368 55.1xxx.
"Board" means the Common Interest Community Board, an agency within the meaning
of the Administrative Process Act (§ 2.2-4000 et seq.).

36

"Board of directors" means an executive and administrative entity, by whatever name

37

denominated, designated in a time-share estate project instrument as the governing body of the

38

time-share estate owners' association.

39

"Common elements" means the real estate, improvements thereon on such real estate,

40

and the personalty situate situated within the time-share project that are subject to the time-share

41

program. "Common elements" shall does not include the units and the time-shares.

42

"Consumer documents" means the aggregate of the following documents: the reverter

43

deed, the note, and the deed of trust. A consumer document shall be deemed one of the

44

consumer documents, and any document that is to be provided to consumers in connection with

45

an offering.

46

"Contact information" means any information that can be used to contact an owner,

47

including the owner's name, address, telephone number, email address, or user identity on any

48

electronic networking service.

49

"Contract," "sales contract," "purchase contract," "contract of purchase," or "contract to

50

purchase," which shall be interchangeable throughout this chapter and shall mean, means any

51

legally binding instrument executed by the developer and a purchaser whereby by which the

52

developer is obligated to sell and the purchaser is obligated to purchase either a time-share and

53

its incidental benefits or an alternative purchase registered under this chapter.
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54

"Conversion time-share project" means a real estate improvement that, which prior to the

55

disposition of any time-share, was wholly or partially occupied by persons as their permanent

56

residence or on a transient pay-as-you-go basis other than those who have contracted for the

57

purchase of a time-share and those who occupy with the consent of such purchasers.

58

"Cost of ownership" means all of the owner's expenses related to a resale time-share due

59

and payable between the date of a resale transfer contract and the transfer of the resale time-

60

share.

61
62

"Deed" means the instrument by which title to a time-share estate is transferred from one
person to another person.

63
64

"Deed of trust" means the instrument conveying the time-share estate that is given as
security for the payment of the note.

65

"Default" means either a failure to have made any payment in full and on time or a

66

violation of a performance obligation required by a consumer document for a period of no less

67

than 60 days.

68

"Developer" means any person or group of persons acting in concert who that (i) offers

69

to dispose of a time-share or its or their interest in a time-share unit for which there has not been

70

a previous disposition or (ii) applies for registration of the time-share program.

71

"Developer control period" has the meaning ascribed to it in § 55-369 means a period of

72

time during which the developer or a managing agent selected by the developer manages and

73

controls the time-share project and the common elements and units it comprises.

74
75

"Development right" means any right reserved by the developer to create additional units
which that may be dedicated to the time-share program.

76
77

"Dispose" or "disposition" means a transfer of a legal or equitable interest in a timeshare, other than a transfer or release of security for a debt.

78

"Exchange agent" or "exchange company" means a person or persons who exchange that

79

exchanges or offer offers to exchange time-shares in an exchange program with other time-

80

shares.
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81

"Exchange program" means any opportunity or procedure for the assignment or

82

exchange of time-shares among owners in other time-share programs as evidenced by a past or

83

present written agreement executed between an exchange company and the developer or the

84

time-share estate association; however, an "exchange program" shall not be either an incidental

85

benefit or an opportunity or procedure whereby by which a time-share owner can exchange his

86

time-share for another time-share within either the same time-share or another time-share

87

project owned in part by the developer.

88

"Guest" means (i) a person who is on the project, additional land, or development at the

89

request of an owner, developer, association, or managing agent, or (ii) a person otherwise

90

legally entitled to be thereon on such project, additional land, or development. A guest "Guest"

91

includes, without limitation, family members of owners, ; time-share exchange participants, ;

92

merchants, purveyors, or vendors; and employees thereof, and of such merchants, purveyors,

93

and vendors; the developer and; or the association.

94

"Incidental benefit" means anything valued in excess of $100 provided by the developer

95

that is acquired by a purchaser upon acquisition of a time-share and includes without limitation

96

exchange rights, travel insurance, bonus weeks, upgrade entitlements, travel coupons, referral

97

awards, and golf and tennis packages. An incidental benefit is not a time-share or an exchange

98

program. An incidental benefit shall not be registered with the Board.

99

"Inherent risks of project activity" mean means those dangers or conditions that are an

100

integral part of a project activity, including certain hazards, such as surface and subsurface

101

conditions; natural conditions of land, vegetation, and waters; the behavior of wild or domestic

102

animals; and ordinary dangers of structures or equipment ordinarily used in association or time-

103

share operations. "Inherent risks of project activity" also include includes the potential of a

104

participant to act in a negligent manner that may contribute to injury to the participant or others,

105

including failing to follow instructions given by the project professional or failing to exercise

106

reasonable caution while engaging in the project activity.
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107

"Lead dealer" means a person who that sells or otherwise provides to any other person

108

contact information concerning five or more owners to be used for a resale service, but

109

excludes. "Lead dealer" does not mean developers, managing entities, or exchange companies to

110

the extent that such entities are providing other persons with personal contact information about

111

time-share owners in their own time-share plans or members of their own exchange program.

112

"Lien holder" means either a person who that holds an interest in an encumbrance that is

113

not released of record as to a purchaser or such person's successor in interest who that acquires

114

title to the time-share project at foreclosure or, by deed in lieu of foreclosure, or by any other

115

instrument however denominated.

116
117

"Managing agent" means a person who that undertakes the duties, responsibilities, and
obligations of the management of a time-share project.

118

"Managing entity" means the managing agent or, if there is no managing agent, the time-

119

share owners' association in a time-share estate project and the developer in a time-share use

120

project.

121

"Material change" means a change in any information or document disclosed in or

122

attached to the public offering statement which that renders inaccurate, incomplete, or

123

misleading any information or document in such a way as to affect substantially a purchaser's

124

rights or obligations, but shall does not include a change (i) in the real estate tax assessment or

125

rate, utility charges or deposits, maintenance fees, association dues, assessments, special

126

assessments, or any recurring time-share expense item, provided the that such change is made

127

known (a) immediately to the prospective purchaser by a written addendum in the public

128

offering statement and (b) to the Board by filing with the developer's annual report copies of the

129

updated changes occurring over the immediately preceding 12 months; (ii) which that is an

130

aspect or result of the orderly development of the time-share project in accordance with the

131

time-share instrument; (iii) resulting from new, updated, or amended information contained in

132

the annual report prepared and distributed pursuant to § 55-370.1 55.1-xxx; (iv) correcting

133

spelling, grammar, omissions, or other similar errors not affecting the substance of the public
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134

offering statement; or (v) occurring in the issuance of an exchange company's updated annual

135

report or disclosure document, provided that, upon its receipt by the developer, it shall be

136

distributed in lieu of all others in order to satisfy § 55-374 55.1-xxx.

137
138

"Note" means the instrument that evidences the debt occasioned by the deferred
purchase of a time-share.

139

"Offering" or "offer" means any act that originates in the Commonwealth to sell, solicit,

140

induce, or advertise, which originates in this Commonwealth, whether by radio, television,

141

telephone, newspaper, magazine, or mail, whereby during which a person is given an

142

opportunity to acquire a time-share.

143
144

"Participant" means any person, other than a project professional, who that engages in a
project activity.

145

"Person" means one or more natural persons, corporations, partnerships, associations,

146

trustees of a trust, limited liability companies, or other entities, or any combination thereof,

147

capable of holding title to real property.

148

"Possibility of reverter" means a provision contained in a reverter deed whereby by

149

which the time-share estate automatically reverts or transfers back to the developer upon

150

satisfaction of the requirements imposed by § 55-376.1 55.1-xxx.

151
152

"Product" means each time-share and its incidental benefits and all alternative purchases
that are registered with the Board pursuant to this chapter.

153

"Project" means the same as the term "time-share project."

154

"Project activity" means any activity carried out or conducted on a common element,

155

within a time-share unit or elsewhere in the project, additional land, or development, that allows

156

owners, their guests, and members of the general public to view, observe, participate, or enjoy

157

activities, including. "Project activity" includes swimming pools, spas, sporting venues, and

158

cultural, historical, or harvest-your-own activities,; other amenities and events,; or natural

159

activities and attractions for recreational, entertainment, educational, or social purposes. An

160

Such activity is a project activity whether or not the participant paid to participate in the activity.
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161

"Project instrument" means any recorded documents, by whatever name denominated,

162

which create the time-share project and program and which may contain restrictions or

163

covenants regulating the use, occupancy, or disposition of time-shares in a project.

164

"Project professional" means any person who that is engaged in the business of

165

providing one or more project activities, whether or not for compensation. For the purposes of

166

this definition, the developer, association, and managing entity shall each be deemed a project

167

professional.

168

"Public offering statement" means the statement required by § 55-374 55.1-xxx.

169

"Purchaser" means any person other than a developer or lender who that owns or

170

acquires a product, or who that otherwise enters into a contract for the purchase of a product.

171

"Resale cost of ownership" means all of the owner's expenses related to a resale time-

172

share due and payable between the date of a resale transfer contract and the transfer of such

173

resale time-share.

174
175

"Resale purchase contract" means an agreement negotiated by a reseller by which an
owner or a reseller agrees to sell, and a subsequent purchaser agrees to buy, a resale time-share.

176

"Resale service" means engaging, directly or indirectly, for compensation, in any of the

177

following either in person or by any medium of communication: (i) selling or offering to sell or

178

list for sale for the owner a resale time-share, (ii) buying or offering to buy a resale time-share

179

for transfer to a subsequent purchaser, (iii) transferring a resale time-share acquired from an

180

owner to a subsequent purchaser or offering to assist in such transfer, (iv) invalidating or

181

offering to invalidate for an owner the title of a resale time-share, or (v) advertising or soliciting

182

to advertise or promote the transfer or invalidation of a resale time-share. Resale service shall

183

does not include an individual individual's selling or offering to sell his own time-share unit.

184

"Resale time-share" means a time-share, wherever located, that has previously been sold

185

to an owner who is a natural person for personal, family, or household use and that is

186

transferred, or is intended to be transferred, through a resale service.
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"Resale transfer contract" means an agreement between a reseller and the owner by

188

which the reseller agrees to transfer or assist in the transfer of the owner's resale time-share.

189

"Reseller" means any person who, directly or indirectly, engages in a resale service.

190

"Reverter deed" means the deed from developer to a grantee that contains a possibility of

191
192
193
194
195

reverter.
"Sales person" means a person who sells or offers to sell time-share interests in a timeshare program.
"Situs" means the place outside the Commonwealth where a developer's time-share
project is located.

196

"Situs Time-Share Act" means the Act, howsoever denominated, that regulates the

197

offering, disposition, and sale of time-shares applicable to the property outside the

198

Commonwealth where the time-share project is located.

199

"Subsequent purchaser" means the purchaser or transferee of a resale time-share.

200

"Time-share" or "timeshare" means either a time-share estate or a time-share use plus its

201

incidental benefits.

202

"Time-share estate" means a right to occupy a unit or any of several units during five or

203

more separated time periods over a period of at least five years, including renewal options,

204

coupled with a freehold estate or an estate for years in a time-share project or a specified portion

205

thereof of such time-share project.

206

"Time-share estate occupancy expense" has the meaning ascribed to it in § 55-369

207

means all costs and expenses incurred in (i) the formation, organization, operation, and

208

administration, including capital contributions thereto, of the association and both its board of

209

directors and its members and (ii) all owners' use and occupancy of the time-share estate project,

210

including without limitation its completed and occupied time-share estate units and common

211

elements available for use. Such costs and expenses include maintenance and housekeeping

212

charges; repairs; refurbishing costs; insurance premiums, including the premium for

213

comprehensive general liability insurance required by subdivision 8 of § 55.1-xxx [55-368];
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214

taxes; properly allocated labor, operational, and overhead costs; general and administrative

215

expenses; the managing agent's fee; utility charges and deposits; the cost of periodic repair and

216

replacement of walls and window treatments and furnishings, including furniture and

217

appliances; filing fees and annual registration charges of the State Corporation Commission and

218

the Board; attorney fees and accountant charges; and reserves for any of the foregoing.

219

"Time-share estate subject to reverter" means a time-share estate (i) entitling the holder

220

thereof to occupy units not more than four weeks in any one year period; and (ii) for which the

221

down payment is not more than 20 percent of the total purchase price of the time-share estate.

222

"Time-share expense" means (i) expenditures, fees, charges, or liabilities incurred with

223

respect to the operation, maintenance, administration, or insuring of the time-shares, units, and

224

common elements comprising the entire time-share project, whether or not incurred for the

225

repair, renovation, upgrade, refurbishing, or capital improvements;, and (ii) any allocations of

226

reserves.

227

"Time-share instrument" or "project instrument" means any document, however

228

denominated, which that creates the time-share project and program, and which that may

229

contain restrictions or covenants regulating the use, occupancy, or disposition of time-shares in

230

a project.

231
232

"Time-share owner" or "owner" means a person who that is an owner or co-owner of a
time-share other than as security for an obligation.

233

"Time-share program" or "program" means any arrangement of time-shares in one or

234

more time-share projects whereby by which the use, occupancy, or possession of real property

235

has been made subject to either a time-share estate or time-share use in which such use,

236

occupancy, or possession circulates among owners of the time-shares according to a fixed or

237

floating time schedule on a periodic basis occurring over any period of time in excess of five

238

years.

239
240

"Time-share project" or "project" means all of the real property subject to a time-share
program created by the execution of a time-share instrument.
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"Time-share unit" or "unit" means the real property or real property improvement in a
project which that is divided into time-shares and designated for separate occupancy and use.

243

"Time-share use" means a right to occupy a time-share unit or any of several time-share

244

units during five or more separated time periods over a period of at least five years, including

245

renewal options, not coupled with a freehold estate or an estate for years in a time-share project

246

or a specified portion thereof of such time-share project. "Time-share use" shall does not mean a

247

right to use which that is subject to a first-come, first-served, space-available basis as might

248

exist in a country club, motel, hotel, health spa, campground, or membership or resort facility.

249

"Transfer" means a voluntary conveyance of a resale time-share to a person other than

250

the developer, association, or managing entity of the time-share program of which the resale

251

time-share is a part or to a person taking ownership by gift, foreclosure, or deed in lieu of

252

foreclosure.

253

Drafting note: The proposed definition for "additional land" is taken from existing

254

§ 55-367. In the definitions of "alternative purchase," "guest," "incidental benefit," and

255

"time-share occupancy expense," the phrase "without limitation" or "but are not limited

256

to" is stricken following the term "including" on the basis of § 1-218, which states that

257

throughout the Code "'Includes' means includes, but not limited to." In the definition of

258

"Board," the phrase "an agency within the meaning of the Administrative Process Act (§

259

2.2-4000 et seq.)" is removed as unnecessary. In the definition of "Board of Directors," the

260

phrase "estate project" is stricken to use the defined term "time-share instrument." In the

261

definitions of "cost of ownership" and "resale cost of ownership," the words "and

262

payable" after the word "due" are stricken as unnecessary. The proposed definitions for

263

"developer control period" and "time-share estate occupancy expense" are taken from

264

existing § 55-369. In the definition of "consumer document," the sentence stating that "[a]

265

consumer document shall be deemed one of the consumer documents" is stricken, as it is

266

not explanatory of an example of a consumer document, and replaced with clarifying

267

language. In the definition of "exchange agent," "or persons" is stricken on the basis of §
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268

1-277, which states that throughout the Code any word used in the singular includes the

269

plural. The definition for the word "project" is relocated to the definition of "time-share

270

project" on the basis that the definitions are identical. The definition for "project

271

instrument" is stricken, and the proposed definition of "time-share instrument" is

272

updated to include a "project instrument" on the basis that the definitions are identical.

273

The definition of "Situs Time-Share Act" is stricken; that term is not used in this chapter.

274

Technical changes are made.

275

§ 55-361.1 55.1-xxx. Applicability.

276

A. This chapter shall have exclusive jurisdiction and shall apply to any product offering

277

or disposition made within this the Commonwealth after July 1, 1985, in a time-share project

278

located within this the Commonwealth. Sections 55-360 55.1-xxx, 55-361.1 55.1-xxx, 55-362

279

55.1-xxx, 55-362.1 55.1-xxx, 55-363 55.1-xxx, 55-364 55.1-xxx, 55-365.1 55.1-xxx, 55-369

280

55.1-xxx, 55-370 55.1-xxx, 55-370.1 55.1-xxx, 55-372 55.1-xxx, 55-373 55.1-xxx, 55-375 55.1-

281

xxx, 55-380 55.1-xxx, 55-381 55.1-xxx, 55-382 55.1-xxx, 55-384 55.1-xxx, 55-385 55.1-xxx,

282

55-389 55.1-xxx, and 55-400 of this chapter 55.1-xxx shall apply to a time-share project within

283

this the Commonwealth which that was created prior to July 1, 1985.

284
285

B. This chapter shall not affect rights or obligations created by preexisting provisions of
any time-share instrument which that transfers an estate or interest in real property.

286

C. This chapter shall apply to any product offering or disposition in a time-share project

287

located outside the Commonwealth and offered for sale in the Commonwealth with the

288

exception that Articles 2 (§ 55-366 55.1-xxx et seq.), 3 (§ 55-374 55.1-xxx et seq.), and 4 (§ 55-

289

387 55.1-xxx et seq.) of this chapter shall apply only to the extent permitted by the laws of the

290

situs.

291

Drafting note: Technical changes.

292

§ 55-362.1 55.1-xxx. Administrative agency.

293

This chapter shall be administered by theThe Common Interest Community Board,

294

which is herein called the "Board." shall administer this chapter.
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295

Drafting note: Technical change.

296

§ 55-363 55.1-xxx. Status of time-share estates with respect to real property interests.

297

A. A document transferring or encumbering a time-share estate shall not be rejected for

298

recordation within this the Commonwealth because of the nature or duration of that estate or

299

interest, provided that the document complies with all other recordation requirements.

300
301

B. Each time-share estate constitutes for purposes of title a separate estate or interest in a
unit.

302

C. For purposes of local real property taxation, each time-share unit, other than a unit

303

operated for time-share use, shall be valued in the same manner as if such unit were owned by a

304

single taxpayer. The total cumulative purchase price paid by the time-share owners for a unit

305

shall not be utilized by the commissioner of revenue or other local assessing officer as a factor

306

in determining the assessed value of such unit. A unit operated as a time-share use, however,

307

may be assessed the same as other income producing income-producing and investment

308

property. The commissioner of revenue or other local assessing officer shall list in the land book

309

a time-share unit in the name of the association.

310

Drafting note: Technical changes.

311

§ 55-364 55.1-xxx. Applicability of local ordinances, regulations, and building codes.

312

A zoning, subdivision, or other ordinance or regulation may shall not impose any

313

requirement upon a time-share project which that it would not otherwise impose upon a similar

314

project under a different form of ownership.

315

Drafting note: Technical change.

316

§ 55-364.1 55.1-xxx. Use of terms.

317

A developer in its offering or disposition of a time-share may use interchangeably any

318

term recognized in the industry, including without limitation: "time-share," "time-share

319

interest," "interval ownership," "interval ownership interest," "vacation ownership," "vacation

320

ownership interest," and "product." A developer shall not use the term "incidental benefit" or

321

"alternative purchase" except in the proper context.
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322

Drafting note: The phrase "without limitation" is stricken following the term

323

"including" on the basis of § 1-218, which states that throughout the Code "'Includes'

324

means includes, but not limited to."

325

§ 55-365. Repealed.

326

Drafting note: Repealed by Acts 1985, c. 517.

327

§ 55-365.1 55.1-xxx. Severability of provisions of time-share instruments.

328

All provisions of the time-share instruments shall be deemed severable, and any

329
330

unlawful provision thereof of such instrument shall be void.
Drafting note: Technical change.

331

Article 2.

332

Creation, Termination, and Management.

333
334

Drafting note: Existing Article 2, containing provisions relating to the creation,
termination, and management of time-share projects, is retained as proposed Article 2.

335

§ 55-366 55.1-xxx. Time-sharing permitted.

336

A time-share project shall be permitted on any land or improvement thereon on such

337

land lying within the Commonwealth unless prohibited by zoning then in effect or by the

338

express language of any legally enforceable covenant, condition, or restriction, however

339

denominated, contained in the governing documents of record for such land, including without

340

limitation, condominium instruments under the Condominium Act (§ 55-79.39 55.1-xxx et

341

seq.), a time-share instrument under this chapter, a declaration under the Virginia Real Estate

342

Cooperative Act (§ 55-424 55.1-xxx et seq.), or a master deed under the Horizontal Property

343

Act (§ 55-79.1 55.1-xxx et seq.). This chapter shall not be construed to affect the validity of any

344

provisions provision of any time-share program or any expansion thereof of such a program or

345

time-share instrument recorded or in existence prior to July 1, 1981.

346

Drafting note: The phrase "without limitation" is stricken following the term

347

"including" on the basis of § 1-218, which states that throughout the Code "'Includes'

348

means includes, but not limited to." Technical changes are made.
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349

§ 55-367 55.1-xxx. Instruments.

350

A. In order to create a time-share program for a time-share estate project, the developer

351

shall execute a time-share instrument prepared and executed in accordance with this chapter and

352

record it in the clerk's office where such time-share project is located. The time-share instrument

353

shall contain the following:

354
355

1. The name of the time-share project, which name must shall include or be followed by
a qualifying adjective or term outlined in § 55-364.1 55.1-xxx;

356
357

2. The name of the locality and the state or situs in which the time-share project is
situated;

358
359

3. The legal description, street address, or other description sufficient to identify the
time-share project;

360

4. A legally sufficient description of the real estate constituting the time-share project;

361

5. A statement of the form of time-share program, i.e., whether it is a time-share estate or

362

time-share use;

363

6. Identification of time periods by letter, name, number, or combination thereof;

364

7. Identification of time-shares and, where applicable, the method whereby by which

365

additional time-shares may be created or withdrawn;

366
367

8. The formula, fraction, or percentage of the common expenses and any voting rights
assigned to each time-share;

368
369

9. Any restrictions on the use, occupancy, enjoyment, alteration, or alienation of timeshares;

370

10. The ownership interest, if any, in personal property available to time-share owners;

371

11. The program by which the managing entity, if any, will provide management of the

372
373

project;
12. The period for which units are designated and committed to the time-share program

374

and the property classification of the units at the expiration of such period;

375

13. Any provision for amending the time-share instrument;
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376

14. A description of the events, including but not limited to condemnation and damage

377

or destruction, upon which the time-share program may or shall be terminated before the

378

expiration of its full term and the consequences of such termination, including but not limited to

379

the manner in which the time-share project or the proceeds from the disposition thereof of such

380

project shall be held or distributed among owners;

381
382
383
384

15. A statement of whether or not the developer reserves the right to add to or delete any
incidental benefit;
16. A statement of whether or not the developer reserves the right to add to or delete any
alternative purchase; and

385

17. Such other matters as the developer deems appropriate.

386

B. In order to create a time-share program for a time-share use project, the developer

387

shall either (i) execute and record a time-share instrument as required by subsection A or (ii)

388

execute a time-share instrument that takes the form of and is a part of the contract which that

389

contains the information required by subsection A.

390
391
392
393

C. If the developer explicitly reserves the right to develop additional time-shares, the
time-share instrument shall also contain the following:
1. A legally sufficient description of all land which that may be added to the time-share
project, which shall be referred to as "additional land";

394

2. A statement outlining the order in which portions of the additional land may be

395

subjected to the exercise of each development right, or a statement that no assurances are made

396

in that regard;

397

3. A statement of the time limit upon which the option to develop shall expire, together

398

with a statement of the circumstances, if any, which that will terminate that option prior to the

399

expiration of the specified time limit;

400

4. A statement of the maximum number of units which that may be added to the time-

401

share project, if known, and or, if the maximum number of units that may be added to the time-

402

share project is not known, a statement to that effect; and
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5. A statement of the property classification of the additional land if the developer fails
to exercise the development rights as reserved in the time-share instrument.

405

Drafting note: In subdivision A 14, the phrase "but not limited to" is stricken

406

following the term "including" on the basis of § 1-218, which states that throughout the

407

Code "'Includes' means includes, but not limited to." Technical changes are made.

408

§ 55-368 55.1-xxx. Time-share instrument for time-share estate project.

409

In addition to the requirements of § 55-367 55.1-xxx, the time-share instrument for a

410

time-share estate project shall outline or prescribe reasonable arrangements for the management

411

and operation of the time-share estate program and for the maintenance, repair, and furnishing

412

of units comprising it comprises, which shall include, but need not be limited to, provisions for

413

the following:

414

1. Creation of an association, the members of which shall be the time-share estate

415

owners. The association may be formed pursuant to the Virginia Nonstock Corporation Act (§

416

13.1-801 et seq.); however, the association shall be formed prior to the time the project and

417

program are registered with the Board. Nothing shall affect the validity of the association, once

418

formed, and the rights applicable to it as granted by this chapter, notwithstanding the time when

419

such association was formed;

420
421

2. Payment of costs and expenses of operating the time-share estate program and owning
and maintaining the units comprising it comprises;

422

3. Employment and termination of employment of the managing agent for the project.

423

Any agreement pertaining to the employment of the managing agent and executed during the

424

developer control period shall be voidable by the association at any time after termination of the

425

developer control period for the time-share project, and any provision in such agreement to the

426

contrary is hereby declared to be void;

427

4. Termination of leases and contracts for goods and services for the time-share estate

428

project, which that are entered into during the developer control period. Any such lease or

429

contract shall become voidable at the option of the association upon termination of the
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430

developer control period for the entire time-share project, or sooner if the provisions of such

431

lease or contract so state;

432
433
434
435
436
437

5. Preparation and dissemination to time-share estate owners of the annual report
required by § 55-370.1 55.1-xxx;
6. Adoption of standards and rules of conduct for the use, enjoyment, and occupancy of
units by the time-share estate owners;
7. Collection of regular assessments, fees or dues, and/or or special assessments from
time-share estate owners to defray all time-share expenses;

438

8. Comprehensive general liability insurance for death, bodily injury, and property

439

damage arising out of, or in connection with, the use and enjoyment of the project by time-share

440

estate owners, their guests, and other users. The costs associated with securing and maintaining

441

such insurance shall be a time-share expense. Nothing herein in this subdivision shall be

442

construed to obligate the managing entity to secure insurance on the conduct of the time-share

443

estate owners, their guests, and other users, or the personal effects or property of such owners,

444

guests, and users;

445

9. Methods for providing compensation or alternate use periods or monetary

446

compensation to a time-share estate owner if his contracted-for unit cannot be made available

447

for the period to which the owner is entitled by schedule or by confirmed reservation;

448

10. Procedures for imposing a monetary penalty or suspension of a time-share estate

449

owner's rights and privileges in the time-share estate program or time-share project for failure of

450

such owner to comply with provisions of the time-share instrument or the rules and regulations

451

of the association with respect to the use and enjoyment of the units and the time-share project.

452

Under these procedures, a time-share estate owner must shall be given reasonable notice and

453

reasonable opportunity to be heard and explain the charges against him in person or in writing to

454

the board of directors of the association before a decision to impose discipline is rendered; and
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455

11. Employment of attorneys, accountants, and other professional persons as necessary

456

to assist in the management of the time-share estate program and the units comprising it

457

comprises.

458

Drafting note: In the first paragraph, the phrase "but need not be limited to" is

459

stricken following the term "include" on the basis of § 1-218, which states that throughout

460

the Code "'Includes' means includes, but not limited to." In subdivision 7, the term

461

"and/or," a grammatical shortcut that is inherently ambiguous, is replaced with the word

462

"or" to reflect its meaning in the sense of either or both/all. Technical changes are made.

463

§ 55-369 55.1-xxx. Developer control in time-share estate program.

464

A. The time-share instrument for a time-share estate program shall provide for a period

465

of time, to be called the " developer control period," during which the developer or a managing

466

agent selected by the developer shall manage and control the time-share estate project and the

467

common elements and units, or portions thereof, comprising it. All costs associated with the

468

control, management, and operation of the time-share estate project during the developer control

469

period shall belong to the developer, except for time-share estate occupancy expenses that shall,

470

if required by the developer in the time-share instrument, be allocated only to and paid by time-

471

share estate owners other than the developer. "Time-share estate occupancy expenses" means all

472

costs and expenses incurred in (i) the formation, organization, operation, and administration,

473

including capital contributions thereto, of the association and both its board of directors and its

474

members and (ii) all owners' use and occupancy of the time-share estate project including

475

without limitation its completed and occupied time-share estate units and common elements

476

available for use. Such costs and expenses include but are not limited to maintenance and

477

housekeeping charges; repairs; refurbishing costs; insurance premiums, including the premium

478

for comprehensive general liability insurance required by subdivision 8 of § 55-368; taxes;

479

properly allocated labor, operational, and overhead costs; general and administrative expenses;

480

managing agent's fee; utility charges and deposits; the cost of periodic repair and replacement of

481

walls and window treatments and furnishings, including furniture and appliances; filing fees and
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482

annual registration charges of the State Corporation Commission and the Board; counsel fees

483

and accountant charges; and reserves for any of the foregoing. Nothing shall preclude the

484

developer, during the developer control period and at any time after the lapse of a purchaser's

485

right of cancellation, and without regard to the recordation of the deed, provided the deed has

486

been delivered to the purchaser or the purchaser's agent, from collecting an annual or specially

487

assessed charge from each time-share estate owner for the payment of the time-share estate

488

occupancy expenses by way of a "maintenance fee." However, any such funds received and not

489

spent, or any other funds received and allocated to the benefit of the association, shall be

490

transferred to the association by the developer at the termination of the developer control period.

491

B. Except to the extent that the purchase contract or time-share instrument expressly

492

provides otherwise, fee simple title to the common elements shall be transferred to the time-

493

share estate owners' association, free of charge, no later than at such time as the developer (i)

494

transfers to purchasers legal or equitable ownership of at least 90 percent of the time-share

495

estates, excluding any reacquisitions by the developer; (ii) is no longer the beneficiary on deeds

496

of trust secured on at least 20 percent of the time-share estates; or (iii) has completed all of the

497

promised common elements and facilities comprising that the time-share estate project

498

comprises, whichever occurs last. The developer may, but shall not be required to, make such

499

transfer when the period has ended for a phase or portion of the time-share estate project. The

500

transfer herein required of the developer by this subsection shall not exonerate the developer

501

from the responsibility of completion of the promised and incomplete common elements once

502

the transfer occurs. Upon transfer of the time-share project or portion to the association, the

503

developer control period for such project or portion thereof of such project shall terminate.

504

Drafting note: In subsection A, the definition of "developer control period" and

505

"time-share estate occupancy expenses" is relocated to § 55.1-xxx [§ 55-362], the

506

definitions section of this chapter. In subsection B, the phrase "but shall not be required

507

to" is stricken after "may" as unnecessary. Technical changes are made.

508

§ 55-370 55.1-xxx. Time-share estate owners' association control liens.
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509

A. The board of directors of the association shall have the authority to adopt regular

510

annual assessments and to levy periodic special assessments against each of the time-share

511

estate unit owners and to collect the same from such owners according to law, if the purpose in

512

so doing is determined by the board of directors to be in the best interest of the time-share

513

project or time-share program and the proceeds are used to either pay common expenses or fund

514

a reserve. In addition, the board of directors of the association shall have the authority to collect,

515

on behalf of the developer or on its own account, the maintenance fee imposed by the developer

516

pursuant to § 55-369 55.1-xxx. The authority hereby granted and conferred upon the association

517

shall exist notwithstanding any covenants and restrictions of record applicable to the project

518

stated to the contrary, and any such covenants and restrictions are hereby declared void.

519

B. The developer may provide that it not be obligated to pay all or a portion of any

520

assessment, dues, or other charges of the association, however denominated, passed, or adopted,

521

pursuant to subsection A, if such developer so provides, in bold type, in the time-share

522

instrument for the time-share estate project. If no such provision exists, the developer shall be

523

responsible to pay the same assessment, dues, or other charges that a time-share estate owner is

524

obligated to pay for each of its unsold time-shares existing at the end of the fiscal year of the

525

association and no more if the board of directors of the association so determines. In no event

526

shall either a time-share expense or the dues, assessment, or charges of the association

527

discriminate against the developer.

528

C. The association shall have a lien on every time-share estate within its project for

529

unpaid and past due regular or special assessments levied against that estate in accordance with

530

the provisions of this chapter and for all unpaid and past due maintenance fees. The exemption

531

created by § 34-4 shall not be claimed against the debt or lien of the association created by this

532

section.

533

The association, in order to perfect the lien given by this subsection, shall file, before the

534

expiration of four years from the time such special or regular assessment or maintenance fee

535

became due and payable, in the clerk's office of the county or city in which the project is
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536

situated, a memorandum verified by the oath of any officer of the association or its managing

537

agent and containing the following information:

538

1. The name and location of the project;

539

2. The name and address of each owner of the time-share on which the lien exists and a

540

description of the unit in which the time-share is situate situated;

541

3. The amount of unpaid and past due special or regular assessments or unpaid and past

542

due maintenance fees applicable to the time-share, together with the date when each became

543

due;

544

4. The amount of any other charges owing occasioned by the failure of the owner to pay

545

the assessments or maintenance fees, including late charges, interest, postage and handling,

546

attorney fees, recording costs, and release fees;

547

5. The name, address, and telephone number of the association's trustee, if known at the

548

time, who will be called upon by the association to foreclose on the lien upon the owner's failure

549

to pay as provided in this subsection; and

550

6. The date of issuance of the memorandum.

551

Notwithstanding any other provision of this chapter, or any other provision of law

552

requiring documents to be recorded in the deed books of the clerk's office of any court, from

553

July 1, 1981, all memoranda of liens arising under this subsection shall be recorded in the deed

554

books in such clerk's office. Any such memorandum shall be indexed in the general index to

555

deeds, and such general index shall identify the lien as a lien for time-share estate regular or

556

special assessments or maintenance fees.

557

It shall be the duty of the The clerk in whose office such memorandum shall be is filed

558

as provided herein to in this subsection shall record and index the same such memorandum as

559

provided in this subsection, in the names of the persons identified therein in such memorandum

560

as well as in the name of the time-share estates owners' association. The cost of recording such

561

memorandum shall be taxed against the owner of the time-share on which the lien is placed. The

562

filing with the clerk of one memorandum on which is listed two or more delinquent time-share
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563

estate unit owners is permitted in order to perfect the lien hereby allowed and the cost of filing

564

in this event shall be the clerk's fee as prescribed in subdivision A 2 of § 17.1-275.

565

D. At any time after perfecting the lien pursuant to this section, the association may sell

566

the time-share estate at a public sale, subject to prior liens. For purposes of this section, the

567

association shall have the power both to sell and convey the time-share estate, and shall be

568

deemed the time-share estate owner's statutory agent for the purpose of transferring title to the

569

time-share estate. A nonjudicial foreclosure sale shall be conducted by a trustee and in

570

accordance with the following:

571

1. The association shall give notice to the time-share estate owner, prior to

572

advertisement, as required by subdivision 4. The notice shall specify (i) the debt secured by the

573

perfected lien; (ii) the action required to satisfy the debt secured by the perfected lien; (iii) the

574

date, not less than 60 days from the date the notice is given to the time-share estate owner, by

575

which the debt secured by the lien must shall be satisfied; and (iv) that failure to satisfy the debt

576

secured by the lien on or before the date specified in the notice may result in the sale of the

577

time-share estate. The notice shall further inform the time-share estate owner of the right to

578

bring a court action in the circuit court of the county or city where the time-share project is

579

located to assert the nonexistence of a debt or any other defenses of the time-share estate owner

580

to the sale.

581

2. After expiration of the 60-day notice period provided in subdivision 1, the association

582

may appoint a trustee to conduct the sale. The appointment of the trustee shall be filed in the

583

clerk's office of the circuit court in the county or city in which the time-share project is located.

584

It shall be the duty of the clerk in whose office such appointment is filed to record and index the

585

same, as provided in this subsection, in the names of the persons identified therein as well as in

586

the name of the association. The association, at its option, may from time to time remove the

587

trustee and appoint a successor trustee.

588

3. If, prior to the date of the foreclosure sale, the time-share estate owner meets the

589

conditions specified in this subdivision prior to the date of the foreclosure sale (i) satisfies the

XX: Virginia Real Estate Time Share Act

7/31/2017 08:37 AM

Page 23 of 83

590

debt secured by lien that is the subject of the nonjudicial foreclosure sale and (ii) pays all

591

expenses and costs incurred in perfecting and enforcing the lien, including advertising costs and

592

reasonable attorney fees, the time-share estate owner shall have the right to have enforcement of

593

the perfected lien discontinued prior to the sale of the time-share estate. Such conditions are that

594

the time-share estate owner: (i) satisfy the debt secured by lien that is the subject of the

595

nonjudicial foreclosure sale, and (ii) pay all expenses and costs incurred in perfecting and

596

enforcing the lien, including but not limited to advertising costs and reasonable attorney fees.

597

4. In addition to the advertisement required by subdivision 5, the association shall give

598

written notice of the time, date, and place of any proposed sale in execution of the lien,

599

including the name, address, and telephone number of the trustee, by personal delivery or by

600

mail to (i) the present owner of the time-share estate to be sold at his last known address as such

601

owner and address appear in the records of the association, (ii) any lienholder who that holds a

602

note against the time-share estate secured by a deed of trust recorded at least 30 days prior to the

603

proposed sale and whose address is recorded with the deed of trust, and (iii) any assignee of

604

such a note secured by a deed of trust, provided that the assignment and address of the assignee

605

are likewise recorded at least 30 days prior to the proposed sale. Mailing a copy of the

606

advertisement or the notice containing the same information to the owner by certified or

607

registered mail no less than 14 days prior to such sale and to the lienholders and their assigns, at

608

the addresses noted in the memorandum of lien, by ordinary regular mail no less than 14 days

609

prior to such sale shall be a sufficient compliance with the requirement of notice.

610

5. The advertisement of sale by the association shall be in a newspaper having a general

611

circulation in the city or county or city wherein the time-share estate to be sold and the time-

612

share project, or any portion thereof of such project, lies pursuant to the following provisions:

613

a. The association shall advertise once a week for four successive weeks; however, if the

614

time-share estate and the time-share project or some portion thereof of such project is located in

615

a city or in a county immediately contiguous to a city, publication of the advertisement five

616

different days, which may be consecutive days, shall be deemed adequate. The sale shall be held
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617

on any day following the day of the last advertisement that is no earlier than eight days

618

following the first advertisement nor more than 30 days following the last advertisement.

619

b. Such advertisement shall be placed in that section of the newspaper where legal

620

notices appear or where the type of time-share estate being sold is generally advertised for sale.

621

The advertisement of sale, in addition to such other matters as the association finds appropriate,

622

shall set forth:

623

(1) A description of the time-share estate to be sold, which description need not be as

624

extensive as that contained in the deed of trust, but shall identify the time-share project by street

625

address, if any, or, if none, shall give the general location of such time-share project with

626

reference to streets, routes, or known landmarks with further identification of the time-share

627

estate to be sold. Where available, tax map identification may be used but is not required. The

628

advertisement shall also include the date, time, place, and terms of sale and the name of the

629

association. It shall set forth the name, address, and telephone number of the representative,

630

agent, or attorney who is authorized to respond to inquiries concerning the sale; or

631

(2) In lieu of the requirements of subdivision (1), the advertisement shall set forth the

632

date, time, place, and terms of sale and the name of the association; the street address of the

633

time-share estate to be sold, if any, or, if none, the general location of the time-share project;

634

and the name, address, and telephone number of the representative, agent, or attorney who is

635

authorized to respond to inquiries and give additional information concerning the time-share

636

estate to be sold, including providing in hard copy or electronic form a description of the time-

637

share estate to be sold by street address, if any, or, if none, by the general location of the time-

638

share project with reference to streets, routes, or known landmarks, and, where available, tax

639

map identification. The advertisement under this subdivision (2) shall also include a website

640

address where the information contained in subdivision (1) is displayed for the time-share estate

641

to be sold.

642
643

c. In addition to the advertisement required by subdivisions 5 a and 5 b, the association
may give such other further and different advertisement as the association finds appropriate.
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644

6. In the event of postponement of the sale, which postponement shall be at the

645

discretion of the association, advertisement of the postponed sale shall be in the same manner as

646

the original advertisement of sale.

647

7. Failure to comply with the requirements for advertisement contained in this section

648

shall, upon petition, render a sale of the property voidable by the court. Such petition shall be

649

filed within 60 days of the sale or the right to do so shall lapse.

650

8. In the event of a sale, the association shall have the following powers and duties:

651

a. The association may sell two or more time-share estates at the sale. Written one-price

652

bids may be made and shall be received by the trustee from the association or any person for

653

entry by announcement at the sale. Any person other than the trustee may bid at the foreclosure

654

sale, including a person who that has submitted a written one-price bid. Upon request to the

655

trustee, any other bidder in attendance at a foreclosure sale shall be permitted to inspect written

656

bids. Unless otherwise provided in the time-share instrument, the association may bid to

657

purchase the time-share estate at a foreclosure sale. The association may own, lease, encumber,

658

exchange, sell, or convey the time-share estate. Whenever the written bid of the association is

659

the highest bid submitted at the sale, such written bid shall be filed by the trustee with his

660

account of sale required under subdivision 10 of this subsection and § 64.2-1309. The written

661

bid submitted pursuant to this subsection may be prepared by the association, its agent, or its

662

attorney.

663

b. The association may require of any bidder at any sale a cash deposit of as much as

664

33.33 percent one-third of the sale price before his bid is received, which shall be refunded to

665

him if the time-share estate is not sold to him through action of the trustee. The deposit of the

666

successful bidder shall be applied to his credit at settlement, or; if such bidder fails to complete

667

his purchase promptly, the deposit shall be applied to pay the costs and expenses of the sale, and

668

the balance, if any, shall be retained by the association in connection with that sale.

669

c. The association shall receive and receipt for the proceeds of sale, no purchaser being

670

required to see to the application of the proceeds, and shall apply the same such proceeds in the
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671

following order: first, to the reasonable expenses of sale, including reasonable attorney fees;

672

second, to the satisfaction of all taxes, levies, and assessments, with costs and interest; third, to

673

the satisfaction of the lien for the time-share estate owners' assessments; fourth, to the

674

satisfaction in the order of priority of any remaining inferior claims of record; and fifth, to pay

675

the residue of the proceeds to the time-share estate owner or his assigns, provided, however, that

676

the association as to such residue shall not be bound by any inheritance, devise, conveyance,

677

assignment, or lien of or upon the unit owner's equity, without actual notice thereof prior to

678

distribution.

679

9. The trustee shall deliver to the purchaser a trustee's deed conveying the time-share

680

estate with special warranty of title. The trustee shall not be required to take possession of the

681

time-share estate prior to the sale thereof of such estate or to deliver possession of the time-

682

share estate to the purchaser at the sale.

683

10. If the sale of a time-share estate is made pursuant to this subsection and the

684

accounting is made by the trustee, the title of the purchaser at such sale shall not be disturbed

685

unless, within six months from the date of foreclosure, the sale is set aside by the court or an

686

appeal is allowed by the Supreme Court of Virginia, and a decree is therein entered requiring

687

such sale to be set aside.

688

When payment or satisfaction is made of a debt secured by the lien perfected by this

689

subsection, such lien shall be released in accordance with the provisions of § 55-66.3 55.1-xxx.

690

For the purposes of § 55-66.3 55.1-xxx, any officer of the time-share estate owners' association

691

or its managing agent shall be deemed the duly authorized agent of the lien creditor.

692

E. The commissioner of accounts to whom an account of sale is returned in connection

693

with the foreclosure of either a lien under subsection C or a purchase money deed of trust taken

694

back by the developer in the sale of a time-share in order to satisfy § 64.2-1309 shall be entitled

695

to a fee, not to exceed $70, on each foreclosure of a lien under subsection C and not to exceed

696

$125 on each foreclosure of a purchase money deed of trust taken back by the developer.
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697

F. Any time-share owner within the project having executed a contract for the

698

disposition of the time-share, shall be entitled, upon request, to a recordable statement setting

699

forth the amount of unpaid regular or special assessments or maintenance fees currently levied

700

against that time-share. Such request shall be in writing, directed to the president of the time-

701

share estate owners' association, and delivered to the principal office of the association. Failure

702

of the association to furnish or make available such statement within 20 days from the actual

703

receipt of such written request shall extinguish the lien created by subsection C as to the time-

704

share involved. Payment of a fee reflecting the reasonable cost of materials and labor, not to

705

exceed the actual cost thereof of such materials and labor, may be required as a prerequisite to

706

the issuance of such a statement.

707

Drafting note: In subsection C, the phrase "and payable" is stricken after the word

708

"due" as unnecessary. In subdivision C 3, the phrase "unpaid and" before "past due" is

709

stricken as unnecessary. In subdivision D 3, the phrase "but not limited to" is stricken

710

following the term "including" on the basis of § 1-218, which states that throughout the

711

Code "'Includes' means includes, but not limited to." Subdivision D 3 is also restructured

712

for clarity. In subdivision D 5 b (1), the phrase "but is not required" is stricken after the

713

word "may" as unnecessary. Technical changes are made.

714
715

§ 55-370.01 55.1-xxx. Time-share owners' association books and records; meetings; use
of e-mail.

716

A. Subject to the provisions of subsection B, all books and records, or copies thereof of

717

such books and records, kept by or on behalf of the association shall be maintained so that such

718

books and records, or portions thereof copies of such books and records, are reasonably

719

available for inspection after written request by a member in good standing or his authorized

720

agent. The association may charge such member or his agent a reasonable fee for copying the

721

requested information. No books or records shall be removed from their location by the

722

examining member or his agent. The right of inspection shall exist without reference to the

723

duration of membership and may be exercised only during reasonable business hours and at a
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724

mutually convenient time and location, under the supervision of the custodian, and upon 15

725

days' written notice.

726

For purposes of this subsection, the requested books and records shall be considered

727

"reasonably available" if copies thereof of such books and records are delivered to the

728

requesting member or his agent within seven business days of the date the association receives

729

the written request. However, the requesting member or his agent shall be permitted to inspect

730

the books and records wherever located at any reasonable time, under reasonable conditions,

731

and under the supervision of the custodian of the records. The custodian shall supply copies of

732

the records where requested and upon payment of the copying fee.

733

The association shall provide members of the association with the location of the books

734

and records, along with the name and address of the custodian, by any reasonable method,

735

which may include posting in a reasonable location at the situs of the time-share project or in the

736

annual report required by § 55-370.1 55.1-xxx.

737
738

B. Books and records kept by or on behalf of an association may be withheld from
inspection to the extent that they concern:

739

1. Personnel records;

740

2. An individual's medical records;

741

3. Records relating to business transactions that are currently in negotiation;

742

4. Privileged communications with legal counsel;

743

5. Complaints against an individual member of the association;

744

6. Agreements containing confidentiality requirements;

745

7. Pending litigation;

746

8. The name, address, phone number, electronic mail address, or other personal

747

information of time-share owners or members of the association, unless such owner or member

748

first approves of the disclosure in writing;

749

9. Disclosure of information in violation of law; or
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10. Meeting minutes or other records of an executive session of the board of directors
held in accordance with subsection D.
The association shall be under no obligation to provide requested records to the extent
that they are matters of public record or are otherwise readily obtainable from another source.

754

C. The association shall maintain among its records a complete, up-to-date list of the

755

names and addresses of all current members in good standing who are owners of time-share

756

estates in the time-share project. The association shall not publish such list or provide a copy of

757

it to any time-share owner or to any third party except the board of directors or the developer.

758

However, the association shall mail to those persons listed named on the list materials provided

759

by any member in good standing, upon written request of that member, if the purpose of the

760

mailing is to advance legitimate association business. The use of any proxies solicited in this

761

manner must shall comply with the provisions of the time-share instrument and this chapter. A

762

mailing requested for the purpose of advancing legitimate association business shall occur

763

within 45 days after receipt of a request from a member in good standing. The board of directors

764

of the association shall be responsible for determining the appropriateness of any mailing

765

requested pursuant to this subsection whose decision in this regard shall be final. The

766

association shall be paid in advance for the association's actual costs in performing the mailing,

767

including but not limited to postage, supplies, reasonable labor, and attorney fees.

768

D. Meetings of the board of directors shall be open to all members of record who are

769

eligible to vote and who are in good standing. Minutes shall be recorded and shall be available

770

as provided in subsection A. The board of directors may convene in closed session to consider

771

personnel matters; consult with legal counsel; discuss and consider contracts, potential or

772

pending litigation, and matters involving violations of the time-share instrument or rules and

773

regulations adopted pursuant thereto to such instrument for which a member, his family

774

members, tenants, or guests, or other invitees are responsible; or discuss and consider the

775

personal liability of members to the association upon the affirmative vote in open meeting to

776

assemble in closed session. The motion shall state specifically the purpose for the closed
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777

session. Reference to the motion and the stated purpose for the closed session shall be included

778

in the minutes. The board of directors shall restrict the consideration of matters during the

779

closed portions of meetings only to those purposes specifically exempted and stated in the

780

motion. No contract, motion, or other action adopted, passed, or agreed to in closed session shall

781

become effective unless the board of directors, following the closed session, reconvenes in an

782

open meeting and takes a vote on such contract, motion, or other action, which shall have its

783

substance reasonably identified in the open meeting. The requirements of this section shall not

784

require the disclosure of information in violation of law.

785
786
787
788

E. Notwithstanding any provisions of the Virginia Nonstock Corporation Act (§ 13.1801 et seq.) to the contrary:
1. The bylaws of the association may prescribe different quorum requirements for
meetings of its members; and

789

2. A director of the association may be removed from the office pursuant to any

790

procedure provided in its articles of incorporation and, if none is provided, may be removed at a

791

meeting called expressly for that purpose, with or without cause, by such vote as would suffice

792

for his election.

793

F. Whenever in this chapter requires communication between the board of directors and

794

a member of the association is required by mail, any electronic means may be used in the

795

alternative, including e-mail email, provided that such electronic communication is personal and

796

only between such board and such member.

797
798

G. Filings with the board may be made by any electronic means providing, provided that
such board is willing to accept same such format.

799

Drafting note: In subsection A, the word "portions" is struck and replaced with the

800

term "copies" for accuracy and consistency with the subsection. In subsection C, the

801

phrase "but not limited to" is stricken following the term "including" on the basis of § 1-

802

218, which states that throughout the Code "'Includes' means includes, but not limited

803

to." Technical changes are made.
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804

§ 55-370.1 55.1-xxx. Time-share estate owners' association annual report.

805

A. Commencing with the time-share estate program and within 180 days after the close

806

of each fiscal year thereafter, an annual report shall be prepared and distributed to all time-share

807

estate owners. The Such annual report required hereby shall be prepared and distributed for each

808

time-share estate project registered with the Board. During the developer control period, the

809

annual report shall be prepared and distributed to all time-share purchasers by the developer or

810

its designated managing entity and thereafter. After the developer control period, such annual

811

report shall be prepared and distributed by the association.

812

B. The annual report shall contain the following:

813

1. The full legal name of the time-share project and its address;

814

2. The full legal name of the association;

815

3. A list of the names and mailing addresses of the members of the association's board of

816

directors and the name of the person who prepared the report;

817

4. The managing entity's name, address, and contact person, if any, for the project;

818

5. A statement of whether or not the developer control period has terminated for the

819

time-share estate project;

820
821

6. Financial statements of the association audited by an independent certified public
accounting firm of the association that contain at least the following:

822

a. A balance sheet as of the end of the fiscal year;

823

b. An income statement as of the end of the fiscal year; and

824

c. A statement of the net changes in the financial position of the association for the fiscal

825

year just ended;

826

7. A statement of the time-share estates occupancy expenses, the regular assessment, and

827

any special assessments or other charges due for the current year from each time-share estate

828

owner;

829
830

8. A copy of the current budget reflecting the anticipated time-share estate occupancy
expenses along with:

Page 32 of 83

7/31/2017 08:37 AM

XX: Virginia Real Estate Time Share Act

831

a. A statement as to who prepared the budget;

832

b. A statement of the budgetary assumptions concerning occupancy factors;

833

c. A description of any provision made in the budget for reserves for repairs and

834

replacement;

835

d. A statement of any other reserves;

836

e. The projected financial liability for each time-share estate owner, including a

837

statement of (i) the nature of all charges, assessments, maintenance fees, and other expenses that

838

may be assessed,; (ii) the current amounts assessed,; and (iii) the method and formula for

839

changing any such assessments; and

840

f. A statement of any services not reflected in the budget that the developer provides, or

841

expenses that it pays, that the association expects may become a time-share expense at any

842

subsequent time, and the projected time-share expense assessment attributable to each of those

843

services or expenses for the association and for each time-share; and

844
845

9. A statement of the location of the books and records of the association along with the
name and contact address of the custodian of such books and records.

846

C. In lieu of the annual report required by subsection A, during the first 12 months of the

847

time-share program, the developer or the association shall prepare a budget that shall contain the

848

information contained in subdivision B 8.

849

Drafting note: Technical changes.

850

§ 55-371 55.1-xxx. Time-share instrument for project.

851

In addition to the requirements of § 55-367 55.1-xxx, the time-share instrument for a

852

time-share use program shall prescribe and outline reasonable arrangements for the management

853

and operation of the time-share use program and for the maintenance, repair, and furnishing of

854

time-share use units comprising same, which it comprises. Such arrangements shall include, but

855

need not be limited to, provisions for the following:
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856

1. Standards and procedures for upkeep, repair, and interior furnishing of time-share use

857

units, for the replacements of such furnishings, and for providing maid, cleaning, linen, and

858

similar services to the units during use and occupancy periods;

859
860
861
862

2. Adoption of standards and rules of conduct governing the use, enjoyment, and
occupancy of time-share use units by owners;
3. Payment by the developer of the costs and expenses of operating the time-share use
program and owning and maintaining the time-share use units comprising it comprises;

863

4. Selection of a managing agent to act for and on behalf of the developer should the

864

developer elect not to undertake the duties, responsibilities, and obligations of the management

865

of the time-share use program;

866

5. Procedures for establishing the rights of time-share use owners to occupancy, use, and

867

enjoyment of time-share use units by prearrangement or under a first-reserved, first-served

868

priority system;

869

6. Procedures for imposing and collecting regular and/or or special assessments,

870

maintenance fees, or use fees from time-share use owners as necessary to defray all time-share

871

expenses and in providing materials and services to the units, as herein required of the developer

872

in this chapter;

873

7. Comprehensive general liability insurance for death, bodily injury, and property

874

damage arising out of, or in connection with, the occupancy, use, and enjoyment of time-share

875

use units by time-share use owners, their guests, and other users. The costs associated with

876

securing and maintaining such insurance shall be a time-share expense. Nothing herein in this

877

subdivision shall be construed to obligate the developer to secure insurance on the conduct of

878

the time-share use owners, their guests, and other users, or the personal effects or property of

879

such owners, guests, and users;

880

8. Methods for providing compensating or alternate use periods or monetary

881

compensation to a time-share use owner if a time-share use unit cannot be made available for

882

the period to which the owner is entitled by schedule or by a confirmed reservation; and
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883

9. Procedures for imposing a monetary penalty or suspension of a time-share use owner's

884

rights and privileges in the time-share use program or project or termination of the time-share

885

use itself for failure of the time-share use owner to (i) comply with the provisions of the time-

886

share use instrument,; (ii) comply with the rules and regulations established by the developer

887

with respect to the occupancy, use, and enjoyment of the time-share use units,; or the failure to

888

(iii) pay the charges imposed by the developer against the time-share use owner for providing

889

the materials and services as herein required of the developer in this chapter. Except in matters

890

where the time-share use owner has failed to pay the charge imposed by the developer for a

891

period of less than sixty 60 days after it has become due and payable, the owner shall be given

892

notice and the opportunity to be heard.

893

Drafting note: In the first paragraph, the phrase "but need not be limited to" is

894

stricken following the term "include" on the basis of § 1-218, which states that throughout

895

the Code "'Includes' means includes, but not limited to." In subdivision 6, the term

896

"and/or," a grammatical shortcut that is inherently ambiguous, is replaced with the word

897

"or" to reflect its meaning in the sense of either or both/all. Technical changes are made.

898

§ 55-372 55.1-xxx. Partition.

899

No action for partition of a unit may be maintained except as permitted by the time-share

900

instrument, or by subsection C of § 55-373 55.1-xxx.

901

Drafting note: Technical change.

902

§ 55-373 55.1-xxx. Termination of certain time-shares.

903

A. This section applies to all time-share estate programs and, when provided by the

904

time-share instrument, to time-share use programs.

905

B. A time-share project may be terminated in whole by the developer at any time and for

906

any reason if such developer is the sole owner of all time-shares within the time-share project.

907

Such termination shall be accomplished by the developer executing and recording a termination

908

document where the time-share instrument is recorded. Time-shares subject to this section also

909

may be terminated by written agreement of the time-share owners having at least fifty-one 51
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910

percent of the time-shares, or by written agreement of such larger percentage of the time-share

911

owners as may otherwise be provided in the time-share instrument. The termination agreement

912

shall specify a date upon which it shall become void, unless it is recorded before that date in the

913

clerk's office of the appropriate court where the time-share project is located.

914

C. If the termination agreement sets forth the material terms of a contract or proposed

915

contract under which an estate or interest in each time-share unit interests equal to the sum of

916

the time-shares therein is are to be sold and designates a trustee to effect the sale, the

917

termination agreement becomes effective upon recordation, and title to that estate or interest

918

vests upon termination in the trustee for the benefit of the time-share owners, to be transferred

919

pursuant to the contract. If the termination agreement does not set forth the material terms of a

920

contract or proposed contract under which an estate or interest in each time-share unit interests

921

equal to the sum of the time-shares therein is are to be sold and designates a trustee to effect the

922

sale, the termination agreement becomes effective upon recordation, and title to an estate or

923

interest in each time-share unit interests equal to the sum of the time-shares therein vests upon

924

termination in the time-share owners thereof in proportion to their respective interests as

925

provided in subsection F, and liens. Liens on the time-shares shall accordingly encumber those

926

the respective interests; and in this instance, any co-owner of that estate or interest may

927

thereafter maintain an action for partition or for allotment or sale in lieu of partition pursuant to

928

the laws of the Commonwealth.

929

D. Except as otherwise specified in the termination agreement, so long as the former

930

time-share owners or their trustee holds title to the estate or interest interests equal to the sum of

931

the time-shares, each former time-share owner and his successor in interest have the same rights

932

with respect to the use, enjoyment, and occupancy in the former time-share unit that he such

933

former time-share owner and his successor in interest would have had if termination had not

934

occurred, together with the same liabilities and other obligations imposed by this act or the time-

935

share instrument.
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936

E. After termination of all time-shares in a time-share project and adequate provision for

937

payment of the claims of the creditors for time-share expenses, distribution shall be made, in

938

proportion to their respective interests as provided in subsection F, to the former time-share

939

owners and their successors in interest of (i) the proceeds of any sale pursuant to this section,

940

(ii) the proceeds of any personalty held for the use and benefit of the former time-share owners,

941

and (iii) any other funds held for the use and benefit of the former time-share owners.

942

F. The time-share instrument may specify the respective fractional or percentage interest

943

in the estate or interest in each unit equal to the sum of the time-share therein that will be owned

944

by each former time-share owner after termination, in accordance with the provisions of this

945

section. Otherwise, not more than 180 days prior to the termination, an appraisal shall be made

946

of the fair market value of each time-share by 1 one or more impartial qualified appraisers

947

selected either by the trustee designated in the termination agreement, or by the managing entity

948

if no trustee was so designated. The appraisal shall also state the corresponding fractional or

949

percentage interests calculated in proportion to those values and in accordance with this

950

subsection. A notice stating all of those values and corresponding interests and the return

951

address of the sender shall be sent by certified or registered mail, by the managing entity or the

952

trustee designated in the termination agreements, to all of the time-share owners. The appraisal

953

governs the magnitude of each interest unless (i) at least twenty-five 25 percent of the time-

954

share owners deliver, within sixty 60 days after the date the notices were mailed, written

955

disapprovals to the return address of the sender of the notice, or (ii) the final judgment of a court

956

of competent jurisdiction, entered during or after that period, holds that the appraisal should be

957

set aside. The appraisal and the calculation of interests must shall be made in accordance with

958

the following:

959

1. If the termination agreement sets forth the material terms of a contract or proposed

960

contract for the sale of the estate or interests equal to the sum of the time-shares, each time-

961

share conferring a right of occupancy during a limited number of time periods must shall be

962

appraised as if the time until the date specified for the conveyance of the property had already
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963

elapsed. Otherwise, each time-share of that kind must shall be appraised as if the time until the

964

date specified pursuant to subsection B had already elapsed.

965
966
967
968

2. The interest of each time-share owner is the value of the time-share he owned divided
by the sum of the values of all time-shares in the unit or units to which his time-share applies.
G. Foreclosure or enforcement of a lien or encumbrance against all of the time-shares in
a time-share project does not of itself terminate those time-shares.

969

Drafting note: In subsection C, language is reworded for clarity, accuracy, and

970

consistency with the language regarding termination agreements set forth in subdivision F

971

1. In subsection F, language is reworded for clarity. Technical changes are made.

972

Article 3.

973

Protection of Purchasers.

974
975

Drafting note: Existing Article 3, containing provisions related to the protection of
purchasers of time-shares, is retained as proposed Article 3.

976

§ 55-374 55.1-xxx. Public offering statement.

977

A. The Prior to the execution of a contract for the purchase of a time-share, the

978

developer shall prepare and distribute to each prospective purchaser prior to the execution of a

979

contract for the purchase of a time-share, a copy of the current public offering statement about

980

which regarding the time-share relates. The public offering statement shall (i) fully and

981

accurately disclose the material characteristics of the time-share project registered under this

982

chapter and such time-share offered, and shall (ii) make known to each prospective purchaser all

983

material circumstances affecting such time-share project. A developer need not make joint

984

disclosures concerning two or more time-share projects owned by the developer or any related

985

entity unless such projects are included in the same time-share program and marketed jointly at

986

any of the time-share projects. The proposed public offering statement shall be filed with the

987

Board, and shall be in a form prescribed by its regulations. The public offering statement may

988

limit the information provided for the specific time-share project to which the developer's

989

registration relates. The public offering statement shall include the following only to the extent

Page 38 of 83

7/31/2017 08:37 AM

XX: Virginia Real Estate Time Share Act

990

that a given disclosure is applicable; otherwise no reference shall be required of the developer or

991

contained in the public offering statement:

992
993

1. The name and principal address of the developer and the time-share project registered
with the Board about which the public offering statement relates, including:

994
995

a. The name, principal occupation, and address of every director, partner, limited
liability company manager, or trustee of the developer;

996
997

b. The name and address of each person owning or controlling an interest of 20 percent
or more in each time-share project registered with the Board;

998

c. The particulars of any indictment, conviction, judgment, decree, or order of any court

999

or administrative agency against the developer or managing entity for violation of a federal,

1000

state, local, or foreign country law or regulation in connection with activities relating to time-

1001

share sales, land sales, land investments, security sales, construction or sale of homes or

1002

improvements, or any similar or related activity;

1003

d. The nature of each unsatisfied judgment, if any, against the developer or the managing

1004

entity, the status of each pending suit involving the sale or management of real estate to which

1005

the developer, the managing entity, or any general partner, executive officer, director, limited

1006

liability company manager, or majority stockholder thereof, is a defending party, and the status

1007

of each pending suit, if any, of significance to any time-share project registered with the Board;

1008

and

1009
1010

e. The name and address of the developer's agent for service of any notice permitted by
this chapter.

1011

2. A general description of the time-share project registered with the Board and the units

1012

and common elements promised available to purchasers, including without limitation, the

1013

developer's estimated schedule of commencement and completion of all promised and

1014

incomplete units and common elements.

1015

3. As to all time-shares offered by the developer:

1016

a. The form of time-share ownership offered in the project registered with the Board;
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b. The types, duration, and number of units and time-shares in the project registered with
the Board;

1019

c. Identification of units that are subject to the time-share program;

1020

d. The estimated number of units that may become subject to the time-share program;

1021

e. Provisions, if any, that have been made for public utilities in the time-share project

1022

including water, electricity, telephone, and sewerage facilities;

1023

f. A statement to the effect of whether or not the developer has reserved the right to add

1024

to or delete from the time-share program a time-share project or any incidental benefit or

1025

alternative purchase; and

1026
1027

g. If the developer utilizes the possibility of reverter, a statement to that effect referring
the purchaser to the reverter deed for an explanation thereof of such possibility of reverter.

1028

4. In a time-share estate program, a copy of the annual report or budget required by § 55-

1029

370.1 55.1-xxx, which copy may take the form of an exhibit to the public offering statement. In

1030

the case where multiple time-share projects are registered with the Board, the copy or exhibit

1031

may be in summary form.

1032

5. In a time-share use program where the developer's net worth is less no more than

1033

$250,000, a current audited balance sheet and, where the developer's net worth exceeds such

1034

amount, a statement by such developer that its equity in the time-share program exceeds that

1035

amount.

1036
1037
1038
1039

6. Any initial or special fee due from the purchaser at settlement together with a
description of the purpose and method of calculating the fee.
7. A description of any liens, defects, or encumbrances affecting the time-share project
and in particular the time-share offered to the purchaser.

1040

8. A general description of any financing offered by or available through the developer.

1041

9. A statement that the purchaser has a nonwaivable right of cancellation, referring such

1042

purchaser to that portion of the contract in which such right may be found.
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1043

10. If the time-share interest in a condominium unit may be conveyed before that unit is

1044

certified as substantially complete in accordance with § 55-79.58 55.1-xxx, a statement of the

1045

developer's obligation to complete the unit. Such statement shall include the approximate date

1046

by which the condominium unit shall be completed, together with the form and amount of the

1047

bond filed in accordance with subsection B of § 55-79.58:1 55.1-xxx.

1048

11. Any restraints on alienation of any number or portion of any time-shares.

1049

12. A description of the insurance coverage provided for the benefit of time-share

1050

owners.

1051

13. The extent to which financial arrangements, if any, have been provided for

1052

completion of any incomplete but promised time-share unit or common element being then

1053

offered for sale, including a statement of the developer's obligation to complete the promised

1054

units and common elements comprising that the time-share project comprises that have not

1055

begun, or that have begun but have not yet been completed.

1056
1057

14. The extent to which a time-share unit may become subject to a tax or other lien
arising out of claims against other owners of the same unit.

1058

15. The name and address of the managing entity for the project.

1059

16. Copies of the project instrument and the association's articles of incorporation and

1060

bylaws, each of which may be a supplement to the public offering statement.

1061

17. Any services that the developer provides or expense it pays and that it expects may

1062

become at any subsequent time a time-share expense of the owners, and the projected time-share

1063

expense liability attributable to each of those services or expenses for each time-share.

1064
1065
1066
1067
1068
1069

18. A description of the terms of the deposit escrow requirements, including a statement
that deposits may be removed from escrow at the termination of the cancellation period.
19. A description of the facilities, if any, provided by the developer to the association in
a time-share estate project for the management of the project.
20. Any other information required by the Board to assure full and fair meaningful
disclosure to prospective purchasers.
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1070

B. If any prospective purchaser is offered the opportunity to subscribe to or participate in

1071

any exchange program, the public offering statement shall include, as an exhibit or supplement,

1072

the disclosure document prepared by the exchange company in accordance with § 55-374.2

1073

55.1-xxx and a brief narrative description of the exchange program, which shall include the

1074

following:

1075
1076
1077
1078

1. A statement of whether membership or participation in the program is voluntary or
mandatory;
2. The name and address of the exchange company together with the names of its top
three officers and directors;

1079

3. A statement of whether the exchange company or any of its top three officers,

1080

directors, or holders of a 10 percent or greater interest in the exchange company has any interest

1081

in the developer, the managing entity, or the time-share project;

1082
1083
1084
1085
1086
1087

4. A statement that the purchaser's contract with the exchange company is a contract
separate and distinct from the purchaser's contract with the developer; and
5. A brief narrative description of the procedure whereby by which exchanges are
conducted.
C. The public offering statement of a conversion time-share project shall also include the
following, which may take the form of an exhibit to the public offering statement:

1088

1. A specific statement of the amount of any initial or special fee, if any, due from the

1089

purchaser of a time-share on or before settlement of the purchase contract and the basis of such

1090

fee occasioned by the fact that the project is a conversion time-share project;

1091

2. Information on the actual expenditures, if available, made on all repairs, maintenance,

1092

operation, or upkeep of the any building or buildings in the project within the last three years.

1093

This information shall be set forth in a tabular manner within the proposed budget of the project.

1094

If any such building or buildings have has not been occupied for a period of three years then, the

1095

information shall be set forth for the period during which such building or buildings were was

1096

occupied;
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1097

3. A description of any provisions made in the budget for reserves for capital

1098

expenditures and an explanation of the basis for such reserves occasioned by the fact that the

1099

project is a conversion time-share project, or, if no provision is made for such reserves, a

1100

statement to that effect; and

1101

4. A statement of the present condition of all structural components and major utility

1102

installations in the building, which statement shall include the approximate dates of

1103

construction, installations, and major repairs as well as the expected useful life of each such

1104

item, together with the estimated cost, in current dollars, of replacing each such component.

1105

D. In the case of a conversion project, the developer shall give at least 90 days' notice to

1106

each of the tenants of the any building or buildings which that the developer intends to submit to

1107

the provisions of this chapter. During the first 60 days of such 90-day period, each of these

1108

tenants shall have the exclusive right to contract for the purchase of a time-share from the unit

1109

he occupies, but only if such unit is to be retained in the conversion project without substantial

1110

alteration in its physical layout. Such notice shall be hand delivered or sent by first-class mail,

1111

return receipt requested, and shall inform the tenants of the developer's intent to create a

1112

conversion project. Such notice may also constitute the notice to terminate the tenancy as

1113

provided for in § 55-222 55.1-xxx, except that, despite the provisions of § 55-222 55.1-xxx, a

1114

tenancy from month to month may only be terminated upon 120 days' notice as set forth herein

1115

in this subsection when such termination is in regard to the creation of a conversion project. If,

1116

however, a tenant so notified remains in possession of the unit he occupies after the expiration

1117

of the 120-day period with the permission of the developer, in order to then terminate the

1118

tenancy, such developer shall give the tenant a further notice as provided in § 55-222 55.1-xxx.

1119

The developer of a conversion project, shall, in addition to the requirements of § 55-

1120

391.1 55.1-xxx, include with the application for registration a copy of the notice required by this

1121

subsection and a certified statement that such notice which that fully complies with the

1122

provisions of this subsection shall be, at the time of the registration of the conversion project,
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1123

mailed or delivered to each of the tenants in the any building or buildings for which registration

1124

is sought.

1125

E. The developer shall amend the public offering statement to reflect any material

1126

change in the time-share program or time-share project. If the developer has reserved in the

1127

time-share instrument the right to add to or delete incidental benefits or alternative purchases,

1128

the addition or deletion thereof of such benefits or purchases shall not constitute a material

1129

change. Prior to distribution, the developer shall file with the Board the public offering

1130

statement amended to reflect any material change.

1131

F. The Board may at any time require a developer to alter or supplement the form or

1132

substance of the public offering statement to assure full and fair disclosure to prospective

1133

purchasers. A developer may, in its discretion, prepare and distribute a public offering statement

1134

for each product offered or one public offering statement for all products offered.

1135

G. In the case of a time-share project located outside the Commonwealth, (i) the

1136

developer may amend the public offering statement to reflect any additions or deletions of a

1137

time-share project to the existing time-share program registered in the Commonwealth, and (ii)

1138

similar disclosure statements required by other situs laws governing time-sharing may be

1139

acceptable alternative disclosure statements.

1140

H. The developer shall prepare and distribute to each prospective purchaser prior to the

1141

execution of a purchase contract for a registered alternative purchase, a copy of the public

1142

offering statement about which such alternative purchase relates. The public offering statement

1143

shall fully and accurately disclose the material characteristics of such alternative purchase. The

1144

public offering statement for an alternative purchase shall be filed with the Board and shall be in

1145

a form prescribed by its regulations, if any.

1146

The public offering statement for an alternative purchase need not contain any

1147

information about the time-share project, time-share program or the time-shares offered by the

1148

developer which was initially offered to such purchaser by the developer. If the developer so
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1149

elects, the public offering statement for an alternative purchase is not required to have any

1150

exhibits.

1151

I. The public offering statement may be in any format, including a compact disc any

1152

electronic format, provided that the prospective buyer has available for review, along with

1153

ample time for any questions and answers, a copy of the public offering statement prior to his

1154

execution of a contract.

1155

Drafting note: In subsection A, the phrase "otherwise no reference shall be

1156

required of the developer or contained in the public offering statement" is stricken as

1157

unnecessary. In subdivision A 2, the phrase "without limitation" is stricken following the

1158

term "including" on the basis of § 1-218, which states that throughout the Code

1159

"'Includes' means includes, but not limited to." In subdivision A 5, the word "less" is

1160

replaced with "no more" to include a net worth of $250,000. In subdivision C 2 and

1161

subsection D, the phrase "or buildings" is stricken after the word "building" on the basis

1162

of § 1-277, which states that throughout the Code any word used in the singular includes

1163

the plural. In subsection F, the phrase "in its discretion" is deleted as unnecessary.

1164

Existing subsection H is recommended to be deleted on the basis of subsection C of

1165

proposed § 55.1-xxx [§ 55-394.5], which specifically excludes this section from alternative

1166

purchase provisions. In proposed subsection H, the term "compact disc" is stricken and

1167

replaced with "electronic format" to account for modern technology.

1168

§ 55-374.1 55.1-xxx. Certain advertising practices regulated.

1169

A. Any offering which that includes a gift or prize must shall disclose therein in such

1170

offering, with the same prominence as such offer:

1171

1. The retail value of each gift or prize;

1172

2. The approximate odds against any given person obtaining each gift or prize if all

1173

persons to whom the advertisement is disseminated do what is necessary to qualify for the

1174

award of the gift or prize;
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3. If the number of gifts or prizes to be awarded is limited, a statement of the number of
gifts or prizes to be awarded or, in lieu thereof of such statement, the nature of such limitation;

1177

4. All rules, terms, requirements, and conditions which must that shall be fulfilled before

1178

a prospective purchaser may claim any gift or prize, including whether the prospective

1179

purchaser is required to attend a sales presentation in order to receive the gift or prize;

1180

5. The date upon which the offer expires; and

1181

6. A statement to the effect that the offer is being made for the purpose of soliciting the

1182

purchase of a time-share, time-share interest, interval ownership, interval ownership interest,

1183

vacation ownership, vacation ownership interest, or product, as appropriate.

1184

B. Any gift or prize offered in connection with an offering shall be delivered to the

1185

prospective purchaser no later than the day the purchaser attends a sales presentation, if

1186

required, and if not, on the day the purchaser appears to claim it, whether or not he purchases a

1187

time-share. In the event that the supply of gifts or prizes is exhausted at the time required for

1188

delivery, the developer shall give the prospective purchaser a written, unconditional promise to

1189

deliver such gift or prize no later than 30 days from the date required for delivery. If such gift or

1190

prize is not obtainable, the developer shall deliver an item of equal or greater value.

1191

C. The offering or sale of any product registered with the Board is exempt from the

1192

Virginia Securities Act (§ 13.1-501 et seq.), the Virginia Condominium Act (§ 55-79.39 et seq.),

1193

the Subdivided Land Sales Act (§ 55-336 et seq.), Chapter 27.2 (§ 55-525.8 et seq.), the

1194

Virginia Home Solicitation Sales Act (§ 59.1-21.1 et seq.), the Prizes and Gifts Act (§ 59.1-415

1195

et seq.), and the Virginia Travel Club Act (§ 59.1-445 et seq.), the Virginia Condominium Act

1196

(§ 55-79.39 et seq.), the Virginia Securities Act (§ 13.1-501 et seq.), the Virginia Home

1197

Solicitation Sales Act (§ 59.1-21.1 et seq.), the Subdivided Land Sales Act (§ 55-336 et seq.),

1198

Chapter 27.2 (§ 55-525.8 et seq.) of Title 55, and the Prizes and Gifts Act (§ 59.1-415 et seq.).

1199
1200
1201

Drafting note: In subsection C, cross-references are reorganized into numerical
order. Technical changes.
§ 55-374.2 55.1-xxx. Exchange programs.
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1202

A. Any exchange company which that offers an exchange program in the

1203

Commonwealth shall prepare and register with the Board a disclosure document including, but

1204

not limited to, the following:

1205

1. The name and address of the exchange company;

1206

2. The names and addresses of the top three officers, and all directors, of the exchange

1207

company and, if the exchange company is privately held, all shareholders owning five percent

1208

or more interest in the exchange company;

1209

3. Whether the exchange company or any of its officers or directors has any legal or

1210

beneficial interest in any developer or managing agent for any time-share program participating

1211

in the exchange program and, if so, the name and location of the time-share project and the

1212

nature of the interest;

1213

4. Unless the exchange company is also the developer or an affiliate, a statement that the

1214

purchaser's contract with the exchange company is a contract separate and distinct from the

1215

sales contract;

1216
1217
1218
1219

5. Whether the purchaser's participation in the exchange program is dependent upon the
continued affiliation of the time-share project with the exchange program;
6. Whether the purchaser's membership or participation, or both, in the exchange
program is voluntary or mandatory;

1220

7. A complete and accurate description of the terms and conditions of the purchaser's

1221

contractual relationship with the exchange company and the procedure by which changes in the

1222

terms and conditions of the exchange contract may be made;

1223
1224

8. A complete and accurate description of the procedure to qualify for and effectuate
exchanges;

1225

9. A complete and accurate description of all limitations, restrictions, or priorities

1226

employed in the operation of the exchange program, including, but not limited to, limitations on

1227

exchanges based on seasonality, unit size, or levels of occupancy, expressed in boldfaced
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1228

boldface type, and, in the event that such limitations, restrictions, or priorities are not uniformly

1229

applied by the exchange program, a clear description of the manner in which they are applied;

1230
1231

10. Whether exchanges are arranged on a space available basis and whether any
guarantees of fulfillment of specific requests for exchanges are made by the exchange program;

1232

11. Whether and under what circumstances an owner, in dealing with the exchange

1233

company, may lose the use of occupancy of his time-share in any properly applied for properly-

1234

applied-for exchange, without being provided with substitute accommodations by the exchange

1235

company;

1236

12. The fees or range of fees for participation by owners in the exchange program, a

1237

statement of whether any such fees may be altered by the exchange company, and the

1238

circumstances under which alterations may be made;

1239
1240

13. The name and address of the site of each time-share property, accommodation, or
facility participating in the exchange program;

1241

14. The number of units in each property participating in the exchange program which

1242

that are available for occupancy and which that qualify for participation in the exchange

1243

program, expressed within the following numerical groupings: 1-5, 6-10, 11-20, 21-50, and 51

1244

and over;

1245

15. The number of owners with respect to each time-share program or other property

1246

who are eligible to participate in the exchange program, expressed within the following

1247

numerical groupings: 1-100, 101-249, 250-499, 500-999, and 1,000 and over, and a statement of

1248

the criteria used to determine those owners currently eligible to participate in the exchange

1249

program;

1250

16. The disposition made by the exchange company of time-shares deposited with the

1251

exchange program by owners eligible to participate in the exchange program and not used by

1252

the exchange company in effecting exchanges;

1253

17. The following information, which, except as provided in subsection B of this section,

1254

shall be independently audited by a certified public accountant or accounting firm in accordance
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1255

with the standards of the Accounting Auditing Standards Board of the American Institute of

1256

Certified Public Accountants and reported for each year no later than July 1 of the succeeding

1257

year, beginning no later than July 1, 1985:

1258

a. The number of owners enrolled in the exchange program. Such numbers shall disclose

1259

the relationship between the exchange company and owners as being either fee paying or

1260

gratuitous in nature;

1261
1262

b. The number of time-share properties, accommodations, or facilities eligible to
participate in the exchange program;

1263

c. The percentage of confirmed exchanges, which shall be the number of exchanges

1264

confirmed by the exchange company divided by the number of exchanges properly applied for,

1265

together with a complete and accurate statement of the criteria used to determine whether an

1266

exchange request was properly applied for;

1267

d. The number of time-shares for which the exchange company has an outstanding

1268

obligation to provide an exchange to an owner who relinquished a time-share during the year in

1269

exchange for a time-share in any future year; and

1270

e. The number of exchanges confirmed by the exchange company during the year.

1271

18. A statement in boldfaced boldface type to the effect that the percentage described in

1272

subdivision 17 c of this subsection is a summary of the exchange requests entered with the

1273

exchange company in the period reported and that the percentage does not indicate a purchaser's

1274

or owner's probabilities of being confirmed to any specific choice or range of choices, since

1275

availability at individual locations may vary.

1276

B. The information required by subsection A shall be accurate as of a date which that is

1277

no more than 30 days prior to the date on which the information is delivered to the purchaser,

1278

except that the information required by subsection subdivisions A, subdivisions 2, 12, 13, 14,

1279

15, and 16 shall be accurate as of December 31 of the preceding year if the information is

1280

delivered between July 1 and December 31 of any year; information delivered between January

1281

1 and June 30 of any year shall be accurate as of December 31 of the year prior to the preceding
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1282

year. At no time shall such information be accurate as of a date which that is more than eighteen

1283

18 months prior to the date of delivery. All references As used in this section to the word, "year"

1284

shall mean means calendar year.

1285

C. In the event that an exchange company offers an exchange program directly to the

1286

purchaser, the exchange company shall deliver to such purchaser, simultaneously with such

1287

offering and prior to the execution of any contract between the purchaser and the exchange

1288

company, the information set forth in subsection A, above. The requirements of this subsection

1289

shall not apply to any renewal of a contract between a purchaser and an exchange company.

1290

D. Each exchange company must shall include the statement set forth in subdivision A

1291

18 of subsection A on all promotional brochures, pamphlets, advertisements, or other materials

1292

disseminated by the exchange company which that also contain the percentage of confirmed

1293

exchanges described in subdivision A 17 c of subsection A.

1294

E. An exchange company shall, on or before July 1 of each year, file with the Board and

1295

the association for the time-share program in which the time-shares are offered or disposed, the

1296

information required by this section with respect to the preceding year. If the Board determines

1297

that any of the information supplied fails to meet the requirements of this section, the Board

1298

may undertake enforcement action against the exchange company in accordance with the

1299

provisions of Article 6 (§ 55-396 55.1-xxx et seq.) of this chapter. No developer shall have any

1300

liability arising out of the use, delivery, or publication by the developer of written information

1301

provided to it by the exchange company pursuant to this section. Except for written information

1302

provided to the developer by the exchange company, no exchange company shall have any

1303

liability with respect to (i) any representation made by the developer relating to the exchange

1304

program or exchange company, or (ii) the use, delivery, or publication by the developer of any

1305

information relating to the exchange program or exchange company. The failure of the

1306

exchange company to observe the requirements of this section, or the use by it of any unfair or

1307

deceptive act or practice in connection with the operation of the exchange program, shall be a

1308

violation of this section.
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1309

F. The Board may establish by regulation reasonable fees for registration of the

1310

exchange company disclosure document. All fees shall be remitted by the Board to the State

1311

Treasurer of the Commonwealth, and shall be placed to the credit of the Common Interest

1312

Community Management Information Fund established pursuant to § 55-529 54.1-xxx.

1313

Drafting note: In subsection A and subdivision A 9, the phrase "but not limited to"

1314

is stricken following the term "including" on the basis of § 1-218, which states that

1315

throughout the Code "'Includes' means includes, but not limited to." In subdivision A 17,

1316

the reference to the "Accounting Standards Board" is updated to the correct reference to

1317

the "Auditing Standards Board," and the reference to 1985 is deleted as obsolete.

1318

Technical changes are made.

1319

§ 55-375 55.1-xxx. Escrow of deposits.

1320

A. Any deposit made in connection with the purchase or reservation of a product shall be

1321

held in escrow. All cash deposits shall be held in a separate bank account labeled and designated

1322

solely for that purpose.

1323

Such escrow account shall be insured by an instrumentality of the federal government

1324

and located in Virginia the Commonwealth. All deposits shall be held in escrow until (i)

1325

delivered to the developer upon expiration of the purchaser's cancellation period, provided that

1326

the purchaser's right of cancellation has not been exercised,; (ii) delivered to the developer

1327

because of the purchaser's default under a contract to purchase a time-share,; or (iii) refunded to

1328

the purchaser. Failure to establish escrow accounts or to make the deposits as required by this

1329

section is prima facie evidence of willful violation of this section.

1330

B. The developer shall disclose in the contract or in the public offering that the deposit

1331

may not be held in escrow after expiration of the cancellation period and that such deposit is not

1332

protected as an escrow after expiration of the cancellation period. This Such disclosure shall

1333

include a statement of whether or not the developer reserves the option to sell or assign any

1334

promissory note given by a purchaser to another entity, whether or not such entity is affiliated
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1335

with the developer. Both disclosures shall appear in boldfaced boldface type of a minimum size

1336

of 10 points.

1337

C. There shall be filed with the Common Interest Community Board a bond, letter of

1338

credit, or cash for the purpose of protecting all deposits escrowed pursuant to subsection A, in

1339

favor of the time-share purchasers. The bond, letter of credit, or cash shall be in an amount

1340

equal to the total of the deposits in escrow at any given time or $25,000, whichever is greater.

1341

Such bond, letter of credit, or cash shall be maintained for so long as the developer offers time-

1342

shares in the project. The bond shall be with a surety company authorized to do business in

1343

Virginia the Commonwealth.

1344

Drafting note: In subsection C, "Common Interest Community" is stricken before

1345

"Board" based on the chapter-wide definition of "Board" in § 55.1-xxx [§ 55-362].

1346

Technical changes are made.

1347

§ 55-376 55.1-xxx. Purchaser's rights of cancellation.

1348

A. A purchaser shall have the right to cancel the contract until midnight of the seventh

1349

calendar day following the execution of such contract. If the seventh calendar day falls on a

1350

Sunday or legal holiday, then the right to cancel the contract shall expire on the day immediately

1351

following that Sunday or legal holiday. Cancellation is to shall be without penalty, and all

1352

payments made by the purchaser before cancellation must shall be refunded within forty-five 45

1353

days after receipt of the notice of cancellation.

1354

B. If the purchaser elects to cancel a contract pursuant to subsection A, he shall only do

1355

so either only (i) by hand-delivering the notice to the developer at its principal office or at the

1356

project or (ii) by mailing the notice by certified United States mail, return receipt requested, to

1357

the developer or its agent designated in the contract. Any such notice sent by certified mail shall

1358

be effective on the date postmarked.

1359

C. If, because of the occurrence of a material change, the public offering statement is

1360

amended between the time of contracting to purchase a time-share and the time of settlement,

1361

the developer shall provide the amended public offering statement to the purchaser and the right
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1362

of cancellation shall renew from the date of delivery of such amended public offering statement.

1363

This subsection shall not apply if the public offering statement is amended by the developer

1364

because of a change which that is not material or to disclose any change which that is an aspect

1365

or result of the orderly development of the time-share project in accordance with the project

1366

instrument.

1367

D. The right to cancel the contract as provided by this section shall not be waivable by

1368

the time-share purchaser and any provision in the contract or time-share documents indicating a

1369

waiver shall be void.

1370

E. A statement of the purchaser's right of cancellation as set forth in subsections A and B

1371

shall appear in the contract above the purchaser's signature line. Such statement shall appear in

1372

type no smaller than any other provisions of the contract, and the caption "PURCHASER'S

1373

NONWAIVABLE RIGHT TO CANCEL" shall appear immediately preceding it in

1374

conspicuous, bold-face boldface type.

1375

Drafting note: Technical changes.

1376

§ 55-376.1 55.1-xxx. Possibility of reverter.

1377

A. A possibility of reverter contained in a reverter deed for a time-share estate subject to

1378

reverter is valid, is enforceable in law and in equity, and shall operate to transfer title to the

1379

time-share estate from each grantee therein in such deed back to the developer, provided that the

1380

following conditions are satisfied:

1381
1382

1. The reverter deed from the developer contains the possibility of reverter by insertion
of the language required by subsection E;

1383

2. A grantee in the reverter deed is in default and has been provided thereafter after such

1384

default with at least two written notices to this effect with no less than a 10-calendar day right to

1385

cure in each notice;

1386
1387

3. A grantee in the reverter deed has been provided with no less than 30 calendar days
within which to cure the default before exercise of the possibility of reverter occurs;
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4. At the time of exercise of the possibility of reverter, the developer is the sole holder of
the note and the sole beneficiary under the deed of trust;

1390

5. The exercise by the developer of the possibility of reverter is evidenced by an

1391

affidavit duly recorded where the reverter deed was recorded which that contains the following

1392

information:

1393
1394

a. A description of the time-share project and time-share estate and a statement that,
upon recordation of the affidavit, title to such time-share estate reverts back to the developer;

1395

b. A description and recitation of the reverter deed which that contained the possibility

1396

of reverter and a reference of when and where such deed was recorded and its recording

1397

information;

1398
1399

c. A recitation that the purchaser defaulted in or violated a consumer document and
failed to cure such default or violation within a period of no less than 30 calendar days;

1400

d. A description of the note and deed of trust with a recitation that (i) the developer is the

1401

sole holder of the note and the sole beneficiary under the deed of trust, (ii) such note is cancelled

1402

canceled and declared void, and (iii) such deed of trust is automatically released;

1403

e. A recitation that such purchaser's rights and entitlements in the time-share estate, the

1404

time-share project, and the time-share program are extinguished effective the date of recordation

1405

of the affidavit;

1406
1407

f. The signature of a duly authorized representative of the developer verified under oath
as to its truth of the statements contained therein in such affidavit; and

1408

6. A copy of the recorded affidavit described in subdivision A 5 is sent by the developer

1409

to each purchaser at his address as maintained by the developer or the association, along with

1410

the statement from the developer explaining the consequences of such affidavit with emphasis

1411

on subparts subdivisions A 5 a, d, and e of subdivision A 5.

1412

B. The recordation of the affidavit referred to in subdivision A 5 shall automatically:

1413

1. Transfer title to the time-share estate from each grantee in the reverter deed to the

1414

developer without the need of a deed to the developer or consent from such grantee;

Page 54 of 83

7/31/2017 08:37 AM

XX: Virginia Real Estate Time Share Act

1415

2. Declare null and void and act as an automatic release of the deed of trust or mortgage

1416

given by such grantee to finance a portion of the purchase price of the time-share estate with no

1417

deficiency resulting;

1418
1419

3. Void and act as an automatic release of any debt from such grantee to the developer
arising out of the purchase or financing of the time-share estate as evidenced by the note; and

1420
1421

4. Extinguish any ownership or other property right or entitlements such grantee has in
and to the time-share estate, the time-share project, and the time-share program.

1422

C. The clerk of the court shall record such affidavit in the land books where the time-

1423

share project is located, indexing the purchaser in the grantor indices and the developer in the

1424

grantee indices. For indexing purposes only, the purchaser shall be referred to as the grantor and

1425

the developer as the grantee. The cost of recording the affidavit shall be limited to the clerk's fee

1426

only.

1427

D. In the exercise of the possibility of reverter, the developer shall be liable to the

1428

purchaser for his the developer's failure to comply with the provisions of this section; however,

1429

such failure shall not operate to defeat or diminish the transfer of title to the time-share estate

1430

from each grantee in the reverter deed to the developer upon recordation of the affidavit referred

1431

to in subdivision A 5. The developer's liability shall be limited to the amount paid by such

1432

purchaser towards toward the purchase price of the time-share estate, exclusive of interest and

1433

closing costs but without offset for the purchaser's utilization of the time-share program. The

1434

court shall award court costs and reasonable attorney's attorney fees to the prevailing party.

1435

E. The reverter deed shall contain the following statement in order to possess the

1436

possibility of reverter. The opening phrase shall be in bold face, 10-point boldface type as

1437

follows:

1438

"Loss of Time-Share Estate. Developer has inserted into this deed a "possibility of

1439

reverter." By this concept, should a grantee of this reverter deed default in or violate an

1440

obligation imposed by a consumer document for a period of at least 60 days and fail to cure

1441

such violation or default within no less than 30 calendar days thereafter, title to the time-share
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1442

will revert back to the developer upon the developer recording an affidavit to this effect where

1443

this reverter deed is recorded. Only the developer can elect to exercise the possibility of reverter.

1444

Each grantee in this reverter deed will be sent at least two notices of default or violation within

1445

the 30-day period with no less than 10 days to cure in each instance. The notice will be sent to

1446

the address of each grantee maintained at the office of the developer or the association. After the

1447

cure period has lapsed and the developer records the affidavit, title to the time-share estate will

1448

automatically vest in the developer and any note executed by grantee will be deemed canceled

1449

and any recorded deed of trust securing such note shall be automatically released. The

1450

possibility of reverter will itself lapse and become null and void at the soonest to occur of the

1451

following: (i) the deed of trust is released of record, (ii) a statement that the deed of trust is

1452

released of record is executed and recorded by the developer with a date of when the possibility

1453

of reverter was or is to lapse, or (iii) when the time-share program terminates pursuant to either

1454

the Virginia Real Estate Time-Share Act or the time-share instrument which created such

1455

program."

1456
1457

F. The filing of the affidavit referred to in subdivision A 5 shall not result in the
requirement of any filing under Chapter 12 (§ 64.2-1200 et seq.) of Title 64.2.

1458

G. Any possibility of reverter not otherwise exercised by the developer pursuant to this

1459

section shall itself lapse and become null and void at the soonest to occur of the following: (i)

1460

the deed of trust is released of record, (ii) a statement that the deed of trust is released of record

1461

is executed and recorded by the developer with a date of when the possibility of reverter was or

1462

is to lapse, or (iii) when the time-share program terminates pursuant to either this chapter or the

1463

time-share instrument.

1464

H. In exercising the possibility of reverter, the developer shall be entitled to retain as

1465

liquidated damages all monies moneys paid by the purchaser in conformity with any consumer

1466

document.

1467

I. The exercise of the possibility of reverter shall not operate to diminish or eliminate (i)

1468

any debt of the purchaser to the time-share association or other third party occasioned by
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1469

ownership of the time-share estate or participation in the time-share program or (ii) any

1470

recorded lien junior in priority to the deed of trust lien referred to in this section.

1471

Drafting note: Technical changes are made.

1472

§ 55-376.2 55.1-xxx. Recording and delivery of deed.

1473

At such time as the time-share estate purchaser has fulfilled all of his obligations under

1474

the contract and is entitled to a deed for his time-share estate, the developer shall file or cause to

1475

be filed within 180 days therefrom after such date, with the clerk of the circuit court where the

1476

time-share project is located, such deed for recordation. Upon receipt of the recorded deed

1477

returned from the clerk's office, the developer shall, within 45 days therefrom after such receipt,

1478

send or cause to be sent the original deed to the time-share estate purchaser.

1479

Drafting note: Technical changes.

1480

§ 55-376.3 55.1-xxx. Liability limited; liability actions prohibited.

1481

A. Except as provided in subsection B, a project professional is not liable for injury to or

1482

death of a participant resulting from the inherent risks of project activities activity, so long as

1483

the warning contained in § 55-376.4 55.1-xxx is posted as required. Except as provided in

1484

subsection B, no participant or participant's representative may maintain an action against or

1485

recover from a project professional for injury, loss, damage, or death of the participant resulting

1486

exclusively from any of the inherent risks of project activities; activity, provided that in any

1487

action for damages against a project professional for a project activity, the project professional

1488

shall plead the affirmative defense of assumption of the risk inherent risks of project activity by

1489

the participant.

1490
1491

B. Nothing in subsection A shall prevent or limit the liability of a project professional if
the project professional does any one or more of the following:

1492

1. Commits an act or omission that constitutes negligence or willful or wanton disregard

1493

for the safety of the participant, and that act or omission proximately causes injury, damage, or

1494

death to the participant;
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1495

2. Has actual knowledge or reasonably should have known of a dangerous condition on

1496

the land or in the facilities or equipment used in the project activity, or the dangerous propensity

1497

of a particular animal used in such activity, and does not make the danger known to the

1498

participant, and the danger proximately causes injury, damage, or death to the participant; or

1499

3. Intentionally injures the participant.

1500

C. Any limitation on legal liability afforded by this section to a project professional is in

1501

addition to any other limitations of legal liability otherwise provided by law.

1502

Drafting note: In subsection A, three text references are put in the consistent form

1503

"inherent risks of project activity" for accuracy, as "inherent risks of project activity" is a

1504

defined term.

1505

§ 55-376.4 55.1-xxx. Warning required.

1506

A. The developer, association, or other project professional shall post and maintain signs

1507

that contain the warning notice specified in subsection B. One sign shall be placed in a clearly

1508

visible location at the entrance to the project and another at the site of the project activity. The

1509

warning notice shall consist of a sign in black letters, with each letter to be a minimum of one

1510

inch in height. Every written contract entered into by a project professional for the providing of

1511

professional services, instruction, or the rental of equipment to a participant, whether or not the

1512

contract involves project activities on or off the time-share project or at the site of the project

1513

activity, shall contain in clearly readable print the warning notice specified in subsection B.

1514
1515

B. The signs and contracts described in subsection A shall contain the following notice
of warning:

1516

"WARNING: Under Virginia law, there is no liability for an injury to or death of a

1517

participant in a project activity conducted at this location if such injury or death results from the

1518

inherent risks of the project activity. Inherent risks of project activities activity include, among

1519

others, risks of injury inherent to land, equipment, and animals, as well as the potential for you

1520

to act in a negligent manner that may contribute to your injury or death. You are assuming the

1521

risk inherent risks of participating in this project activity."
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1522

C. Failure to comply with the requirements concerning warning signs and notices

1523

provided in this section shall prevent a project professional from invoking the privileges of

1524

immunity provided by this chapter.

1525

Drafting note: In subsection B, three text references in the notice of warning are

1526

put in the consistent form "inherent risks of project activity" for accuracy, as "inherent

1527

risks of project activity" is a defined term.

1528

§ 55-376.5 55.1-xxx. Buyer's Acknowledgment.

1529

A. Prior to the execution of a purchase contract, a purchaser shall be given a separate

1530

written document, titled "Buyer's Acknowledgment," to be signed by the purchaser and a

1531

representative of the developer other than the salesperson for the transaction.

1532

B. The Buyer's Acknowledgment shall contain the following:

1533

1. The name and address of the developer;

1534

2. The name and address of the time-share project;

1535

3. Whether the developer currently offers a resale or rental program or a buy-back

1536

program; and

1537

4. The following statement in at least 10-point boldface type:

1538

"There is no assurance that a purchaser may resell a time-share for a certain price or on

1539

particular terms. By signing below, purchaser acknowledges that this purchase is (i) for personal

1540

use and enjoyment and not for commercial or investment purposes and (ii) not being made

1541

based upon any representation that the time-share has any future market value or resale

1542

potential."

1543

Drafting note: No change.

1544

§ 55-377. Repealed.

1545

Drafting note: Repealed by Acts 1985, c. 517.

1546

§ 55-379. Repealed.

1547

Drafting note: Repealed by Acts 1994, c. 580.

1548

§ 55-380 55.1-xxx. Resale of time-shares.
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1549

A. In the event of any resale of a time-share by a time-share owner, other than the

1550

developer, such owner shall obtain from the developer or managing agent in the case of a time-

1551

share use program or from the time-share estate owners' association in the case of a time-share

1552

estate program and furnish to the purchaser prior to settlement on an executed agreement to

1553

purchase the time-share, a certificate of resale which that shall include the following:

1554
1555

1. A statement disclosing the effect on the proposed transfer of any right of first refusal
or other restraint on transfer of the time-share or any portion thereof of such time-share;

1556

2. A copy of the time-share instrument;

1557

3. A copy of the current bylaws and rules and regulations of the time-share estate

1558

owners' association, if any, and the amendments thereto to such bylaws, rules, or regulations;

1559

4. A copy of the current annual report prepared pursuant to § 55-370.1 55.1-xxx;

1560

5. A statement setting forth the amount of any expense liability and unpaid time-share

1561

expense or special assessment currently due and payable from the selling time-share owner,

1562

including the disclosures of any liens against the time-share due to the nonpayment of such fees

1563

or charges;

1564

6. A statement of the nature and status of any known and pending suits or judgments

1565

against the developer, managing entity, or time-share owners' association with reference to the

1566

time-share project; and

1567

7. A copy of a Buyer's Acknowledgment form required by § 55-376.5 55.1-xxx.

1568

B. The developer, managing agent, or such officer of the time-share owners' association

1569

as the bylaws may specify, shall furnish the certificate of resale prescribed by subsection A

1570

hereof upon the written request of any purchaser within 30 days of the receipt of such request.

1571

Payment of the reasonable costs of preparing the certificate may be required as a prerequisite to

1572

the issuance of the certificate, but such fee shall not exceed $50.

1573

C. A time-share owner providing a certificate pursuant to subsection A is not liable to

1574

the purchaser for any erroneous information included in the certificate, other than for judgment

1575

liens against the time-share being sold.
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1576

D. A purchaser is not liable for any unpaid time-share expense liability or fee greater

1577

than the amount set forth in the certificate prepared in conformity with subsection A. A time-

1578

share owner is not liable to a purchaser for the failure or delay of the provider to provide the

1579

certificate in a timely manner, but the purchase contract is voidable by the purchaser until the

1580

certificate has been provided and for five days thereafter after the certificate has been provided

1581

or until transfer, whichever occurs first.

1582

E. All rights of redress of a purchaser against a selling time-share owner, the developer,

1583

the managing agent, or the association for the failure to obtain or receive the statement required

1584

by subsection A are conclusively waived upon settlement on the time-share occurring.

1585
1586

F. The responsibilities imposed by this section on the developer, managing agent, timeshare estate owners' association, or selling time-share owner shall not be waived.

1587

Drafting note: Technical changes.

1588

§ 55-380.1 55.1-xxx. Required resale disclosures.

1589

A. In addition to the requirements of § 55-394.1 55.1-xxx, before receiving anything of

1590

value for providing or offering to provide a resale service, a reseller shall disclose in writing to

1591

the owner of a resale time-share:

1592

1. The name and permanent business address of the reseller;

1593

2. A commencement and transaction date for such resale service;

1594

3. The names and addresses of any affiliates and the primary website address used by the

1595
1596
1597
1598
1599
1600
1601

reseller and such affiliates to be used to promote the resale time-share;
4. Whether the reseller's rights are exclusive and, if so, the scope of such rights and
length of the exclusivity period;
5. Whether any person, other than the owner, may occupy, rent, exchange, or use the
resale time-share during the resale service;
6. The name of any person other than the owner who will receive any rent or other
consideration from the use of the resale time-share during the resale service;
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7. A description of each resale service to be provided and the fees, costs, or commissions
for each;

1604

8. A description sufficient to identify the resale time-share;

1605

9. The jurisdiction issuing the license for any services by a licensed real estate broker or

1606

salesperson; and

1607

10. The following in at least 10-point conspicuous boldface type:

1608

a. The ratio of (i) the number of resale time-shares listed for sale to the number of resale

1609

time-shares actually sold by the reseller for each of the past two calendar years or (ii) the total

1610

amount of advance fees collected compared with the total amount of fees and commissions

1611

received by the reseller upon sale of resale time-shares for the past two calendar years and,

1612

followed by this statement: "Do not rely on past performance as an indicator of the likelihood of

1613

sale of your time-share."; and

1614

b. If the retail service is limited to the placement of advertisements, this statement:

1615

"There is no guarantee that you will sell your time-share at all or within any period of time by

1616

placing this advertisement. Our only obligation to you is to post your advertisement on our

1617

website for the agreed length of time and forward all inquiries we receive to you."

1618

B. A resale transfer contract shall include the following disclosures by the reseller:

1619

1. The disclosures required by subdivisions A 1 through A 7;

1620

2. A description legally sufficient for the transfer of the resale time-share;

1621

3. A description of the document by which the owner is to (i) grant rights in the resale

1622

time-share to the reseller or any other person, including a power of attorney or similar

1623

document, and (ii) transfer the resale time-share to a subsequent purchaser;

1624
1625

4. Any fees or costs the time-share owner is required to pay or reimburse to the reseller
or transfer company to complete the transfer;

1626

5. The date by which the transfer of the resale time-share from the owner to the reseller,

1627

a third person, or a subsequent purchaser will be completed, not to exceed 180 days from the

1628

effective date of the resale transfer contract;
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6. If the resale time-share will be transferred to a transferee other than a subsequent
purchaser, the contact information of such transferee;

1631

7. A statement that the reseller will (i) provide the owner written evidence of transfer of

1632

the resale time-share to a subsequent purchaser within 30 days of such transfer and (ii) send

1633

notice of the transfer to the association and managing entity of the time-share program for the

1634

resale transfer and any exchange company in which the resale time-share was enrolled; and

1635

8. The following statements in 10-point boldface type:

1636

a. "No later than 180 days from the date of this agreement, we will transfer your time-

1637

share to another person. If transfer does not occur within that period, we will pay or reimburse

1638

to you the cost of ownership of your time-share for that period. If we breach our agreement, you

1639

will continue to be responsible for such cost of ownership."; and

1640
1641
1642

b. "Your time-share may be sold at any price by us without your approval. If sold for a
price in excess of our fee, we have no obligation to send you the excess."
C. A resale purchase contract shall require the reseller to obtain the certificate of resale

1643

described in subsection A of § 55-380 55.1-xxx and shall also include the following:

1644

1. A description legally sufficient for transfer of the resale time-share;

1645

2. The name and address of the developer or managing agent for a time-share use project

1646
1647
1648
1649
1650

or the association for a time-share estate project;
3. Identification of the party responsible for notifying the developer, managing entity,
association, or exchange company, as the case may be, of the transfer of the resale time-share;
4. Identification of the first year in which the subsequent purchaser is entitled to use and
occupy the resale time-share; and

1651

5. The following statement in 10-point boldface type: "A certificate of resale is required

1652

to be provided to you containing important documents concerning the time-share project for

1653

your review. Settlement waives the right to receipt of such information."

1654
1655

Drafting note: In subdivision A 10, the word "conspicuous" is replaced with
"boldface" for consistency throughout this chapter. Technical changes are made.
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1656

§ 55-381 55.1-xxx. Liens.

1657

A. In the case of time-share estate transfers, unless the purchaser expressly agrees to take

1658

subject to or assume a lien prior to transferring a time-share estate other than by deed in lieu of

1659

foreclosure, the developer shall either: (i) record or furnish to the purchaser as part of

1660

settlement, releases of all liens affecting that time-share estate, or (ii) provide a surety bond or

1661

title insurance against the lien, as provided for liens on real estate in this the Commonwealth.

1662

B. Unless a time-share owner or his predecessor in title agrees otherwise with the lienor,

1663

if a lien other than an underlying mortgage or deed of trust becomes effective against more than

1664

one time-share in a time-share project, any time-share owner is entitled to a release of a time-

1665

share from the lien upon payment of the amount of the lien attributable to the time-share. The

1666

amount of the payment shall be proportionate to the ratio that the time-share owner's liability

1667

bears to the liabilities of all time-share owners whose interests are subject to the lien. Upon

1668

receipt of payment, the lien-holder shall promptly deliver to the time-share owner a release of

1669

the lien covering that time-share. After payment, the managing entity may not assess or have a

1670

lien against that time-share for any portion of the expenses incurred in connection with that lien.

1671

Drafting note: Technical changes.

1672

§ 55-382 55.1-xxx. Effect of violations on rights of action; attorney's attorney fees; prior

1673

determination of Real Estate Common Interest Community Board required for certain

1674

violations.

1675

A. If a developer or any other person subject to this chapter violates any provision hereof

1676

of this chapter or any provision of the time-share instrument, any person or class of persons

1677

adversely affected by the violation has a claim for appropriate relief. The court may also award

1678

reasonable attorney's attorney fees to the prevailing party.

1679

B. Prior to the commencement of any action alleging a failure to comply with the

1680

provisions of § 55-375 55.1-xxx or 55-386 55.1-xxx, however, an aggrieved owner shall first

1681

seek a determination from the Board as to whether compliance with § 55-375 55.1-xxx or 55-
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1682

386 55.1-xxx has occurred. The Board shall make such determination within 120 days of the

1683

request therefore for a determination.

1684

Drafting note: In the catchline, "Real Estate" is stricken and replaced with

1685

"Common Interest Community" for accuracy, as the Common Interest Community Board

1686

is the proper agency making determinations pursuant to this section. Technical changes

1687

are made.

1688

§ 55-383 55.1-xxx. Statute of limitations; actions; limitation on rescission rights.

1689

A. Except as otherwise provided in § 55-389 55.1-xxx, a judicial proceeding where the

1690

sufficiency of the time-share instrument, the accuracy of the public offering statement, or

1691

validity of any contract of purchase is in issue and a rescission of the contract or damages is

1692

sought shall be commenced within two years after the date of the contract of purchase,

1693

notwithstanding that the purchaser's terms of payments may extend beyond this period of

1694

limitation; however, with respect to the enforcement of provisions in the contract of purchase

1695

which that require the continued furnishing of services and the reciprocal payments to be made

1696

by the purchaser, the period of bringing a judicial proceeding will shall continue for a period of

1697

two years for each breach.

1698

Rescission of the contract shall not be granted by the court unless (i) the inaccuracy of

1699

the public offering statement or the insufficiency of the time-share instrument directly and

1700

adversely affected the purchaser's right to participate in the time-share program or to own his

1701

time-share or (ii) at the time of the contract, the developer has sold more time-shares than there

1702

are time-share units that have been completed or bonded to accommodate such sales. Further, if

1703

damages are awarded, the amount of the damages shall be limited to actual damages sustained.

1704

B. If a developer has substantially complied in good faith with the provisions of this

1705

chapter, a nonmaterial error or omission shall not be actionable. A nonmaterial error or omission

1706

shall not be sufficient to permit a purchaser to cancel a contract after the cancellation period

1707

provided by § 55-376 55.1-xxx has expired.

1708

Drafting note: No change.
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1709

§ 55-384 55.1-xxx. Class actions.

1710

A. No time-share owner can bring an action on behalf of other time-share owners unless

1711

he has received the written authorization to represent all other time-share owners within the

1712

project.

1713

B. Notwithstanding the provisions of subsection A of this section, the association may

1714

bring an action on behalf of the time-share owners with the authorization of the time-share

1715

owners within the project upon the two-thirds majority vote of the board of directors, if such

1716

action is found to be in the best interest of the association.

1717
1718

C. For purposes of this section, the developer shall not be deemed a time-share owner
and his written permission shall not be required.

1719

Drafting note: Technical change.

1720

§ 55-385 55.1-xxx. Financial records.

1721

The person or entity responsible for either making or collecting common expense

1722

assessments or maintenance assessments shall keep detailed financial records. All financial and

1723

other records shall be made reasonably available at such person's or entity's office for

1724

examination by any time-share owner and his authorized agents.

1725

Drafting note: No change.

1726

§ 55-386 55.1-xxx. Developer's obligation to complete.

1727

A. The developer shall complete all promised and incomplete units and common

1728

elements being offered and described in the time-share instrument and the public offering

1729

statement. The developer shall be excused for the any period or periods of delay in the

1730

completion of such promised units and common elements when delayed, hindered, or prevented

1731

from doing so by causes beyond the developer's control, which shall include: (i) labor disputes

1732

not caused by the developer; (ii) riots; (iii) civil commotion or insurrection; (iv) war or warlike

1733

operations; (v) governmental restrictions, regulations, or control; (vi) inability to obtain any

1734

materials or services; (vii) fire or other casualties; (viii) acts of God; or (ix) forces not under the

1735

control or supervision of the developer.
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1736

B. The developer shall file with the Board a payment and performance bond in the sum

1737

equal to 100 percent of the estimated cost of completing all promised and incomplete units and

1738

common elements comprising the time-share project described in the time-share instrument and

1739

the public offering statement. Such bond shall be conditioned upon the completion of such units

1740

and common elements in conformity with the plans and specifications for such improvements.

1741

The bond shall be with a surety company authorized to do business in the Commonwealth. The

1742

Board may accept cash or an irrevocable letter of credit in lieu of the bond required by this

1743

section. The Board shall be the sole determiner of the form, amount, content, obligee, and

1744

conditions of the letter of credit. Should it become necessary for the Board to call upon the letter

1745

of credit in order to assure completion of the improvements, the Board shall have the authority

1746

to petition a court of competent jurisdiction to appoint a receiver to administer such completion.

1747

Drafting note: In subsection A, the phrase "or periods" is stricken after the word

1748

"period" on the basis of § 1-277, which states that throughout the Code any word used in

1749

the singular includes the plural. A technical change is made.

1750

Article 4.

1751

Financing.

1752
1753

Drafting note: Existing Article 4, containing provisions related to the financing of
time-share programs, is retained as proposed Article 4.

1754

§ 55-387 55.1-xxx. Financing of time-share programs.

1755

In the developer's financing of a time-share program, the developer shall retain financial

1756

records of the schedule of payments required to be made and the payments made by it to any

1757

person or entity which that is the holder of an underlying blanket mortgage, deed of trust,

1758

contract of sale, or other lien or encumbrance.

1759

Drafting note: Technical change.

1760

§ 55-388 55.1-xxx. Purchaser's rights under developer's foreclosure.

1761

The developer whose project is subject to an underlying blanket lien or encumbrance

1762

shall protect a nondefaulting purchaser from foreclosure or cancellation by the lien holder by
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1763

securing from such lien holder or placing of record recording of a nondisturbance clause,

1764

subordination agreement, or partial release of the lien as to that time-share sold to such

1765

purchaser.

1766

Drafting note: Technical change.

1767

§ 55-389 55.1-xxx. Protection of lien holder.

1768

Any lien holder of a time-share interest in any time-share program shall have the

1769

following rights:

1770

1. The lien holder shall have its lien rights preserved as against any purchaser of a time-

1771

share who claims that the time-share instrument is invalid, void, or voidable, thirty 30 days after

1772

written notice by certified mail or personal delivery has been given by the developer or lien

1773

holder to the purchaser. The notice must shall state that the developer has assigned the

1774

receivables to the lien holder and that the purchaser has thirty 30 days within which to object

1775

and specify the invalidity or defect contained within such time-share instrument. The notice

1776

required by this section may be included in the blanket encumbrance, in the contract, or in any

1777

note, deed of trust, or mortgage executed by the purchaser in connection with the purchaser's

1778

deferred purchase of a time-share.

1779

2. Any purchaser who fails to indicate that the time-share instrument is invalid, void, or

1780

voidable as provided in subdivision 1 waives, or is estopped to raise, the same in any subsequent

1781

enforcement of the collection of the receivable by the lien holder.

1782

Drafting note: Technical changes.

1783

Article 5.

1784

Registration.

1785
1786

Drafting note: Existing Article 5, containing provisions related to the registration of
time-share programs, is retained as proposed Article 5.

1787

§ 55-390 55.1-xxx. Registration of time-share program required.

1788

A. A developer may not offer or dispose of any interest in a time-share program unless

1789

the time-share project and its program have been properly registered with the Board. A
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1790

developer may accept a nonbinding reservation together with a deposit if the deposit is placed in

1791

an escrow account with an institution having trust powers within this the Commonwealth and is

1792

refundable at any time at the purchaser's option. In all cases, the reservation must shall require a

1793

subsequent affirmative act by the purchaser via a separate instrument to create a binding

1794

obligation. A developer may not dispose of or transfer a time-share while an order revoking or

1795

suspending the registration of the time-share program is in effect. In the case of a time-share

1796

project located outside this the Commonwealth and properly registered in the situs, the Board

1797

may accept a substitute application for registration.

1798

B. [Repealed.]

1799

C. The developer shall maintain records of names and addresses of current independent

1800

contractors employed by it for time-share sales purposes.

1801

Drafting note: Technical changes.

1802

§ 55-391. Repealed.

1803

Drafting note: Repealed by Acts 1985, c. 517.

1804

§ 55-391.1 55.1-xxx. Application for registration.

1805

A. The application for registration shall be filed in a form prescribed by the Board's

1806

regulations and shall include the following:

1807

1. An irrevocable appointment to the Board to receive service of process in any

1808

proceeding arising under this chapter against the developer or the developer's agent if

1809

nonresidents of the Commonwealth;

1810

2. The states or jurisdictions in which an application for registration or similar document

1811

has been filed and any adverse order, judgment, or decree entered in connection with the time-

1812

share project by the regulatory authorities in each jurisdiction or by any court;

1813

3. The applicant's name, address, and the organizational form, including the date, and

1814

jurisdiction under which the applicant was organized, and the address of its principal office and

1815

each of its sales offices in the Commonwealth;
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1816

4. The name, address, and principal occupation for the past five years of every officer of

1817

the applicant or person occupying a similar status or performing similar functions, and the

1818

extent and nature of his interest in the applicant or the time-share project as of a specified date

1819

within thirty 30 days of the filing of the application;

1820

5. A statement, in a form acceptable to the Board, of the condition of the title to the time-

1821

share project, including encumbrances as of a specified date within thirty 30 days of the date of

1822

application, by a title opinion of a licensed attorney not a salaried employee, officer, or director

1823

of the applicant or owner, or by other evidence of a title acceptable to the Board;

1824

6. A copy of the instruments which that will be delivered to a purchaser to evidence his

1825

interest in the time-share and copies of the contracts and other agreements which that a

1826

purchaser will be required to agree or to sign;

1827
1828

7. A copy of any management agreements, employment contracts, or other contracts or
agreements affecting the use, maintenance, or access of all or any part of the time-share project;

1829

8. A statement of the zoning and other governmental regulations affecting the use of the

1830

time-share, including the site plans and building permits and their status, and any existing tax

1831

and existing or proposed special taxes or assessments which that affect the time-share;

1832

9. A narrative description of the promotional plan for the disposition of the time-shares;

1833

10. The proposed public offering statement and its exhibits;

1834

11. Any bonds required to be posted pursuant to the provisions of this chapter;

1835

12. The time-share owners' annual report or budget required by § 55-370.1 55.1-xxx to

1836

the extent available;

1837

13. A description of each product the developer seeks to register with the Board; and

1838

14. Any other information which that the Board believes necessary to assure full and fair

1839
1840
1841

disclosure.
B. The developer shall immediately report to the Board any material changes in the
information contained in an application for registration.
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1842

C. Nothing shall prevent a developer from registering with the Board a time-share

1843

project where construction is yet to begin, or, if construction has begun, where construction is

1844

not yet complete.

1845

Drafting note: Technical changes.

1846

§ 55-392. Repealed.

1847

Drafting note: Repealed by Acts 1985, c. 517.

1848

§ 55-392.1 55.1-xxx. Filing fee.

1849

The Board may by regulation establish reasonable fees for registration. Until such

1850

regulations are adopted by the Board, the fee shall be in an amount equal to $1 per time-share,

1851

except that the initial application fee shall not be less than $500 nor more than $1,500, and the

1852

fee for any application for registration of additional units shall be not less than $200. All fees

1853

shall be remitted by the Board to the State Treasurer of the Commonwealth, and shall be placed

1854

to the credit of the Common Interest Community Management Information Fund established

1855

pursuant to § 55-529 54.1-xxx.

1856

Drafting note: Language regarding amount of registration fees prior to the Board

1857

establishing such fees by regulation is stricken because the Board has established such

1858

fees.

1859

§ 55-393. Repealed.

1860

Drafting note: Repealed by Acts 1985, c. 517.

1861

§ 55-393.1 55.1-xxx. Receipt of application; effectiveness of registration.

1862

A. Upon receipt of the application for registration in proper form, the Board, within five

1863

business days, shall issue a notice of filing to the applicant. Within twenty 20 days after receipt

1864

of the application, the Board shall review the application to determine whether the application

1865

and supporting documents satisfy the requirements of this chapter and the Board's regulations.

1866

Within sixty 60 days from the date of the notice of filing, the Board shall enter an order

1867

registering or rejecting the application. If no order of rejection is entered within sixty 60 days
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1868

from the date of the notice of filing, the time-share project shall be deemed registered unless the

1869

applicant has consented in writing to a delay.

1870

B. If the Board determines after review of the application and documents provided by

1871

the applicant that the requirements of § 55-391.1 55.1-xxx have been met, it shall issue an order

1872

registering the time-share project and shall designate the form of the public offering statement.

1873

C. If the Board determines that any of the requirements of § 55-391.1 55.1-xxx have not

1874

been met, the Board shall notify the applicant that the application for registration must shall be

1875

corrected in the particulars specified within twenty 20 days. If the requirements are not met

1876

within the time allowed, the Board shall enter an order rejecting the registration, which shall

1877

include the findings of fact upon which the order is based. The order rejecting the registration

1878

shall become effective twenty 20 days after issuance. During this twenty-day 20-day period, the

1879

applicant may petition for reconsideration and shall be entitled to a hearing or to correct the

1880

particulars specified in the Board's notice. Such order of rejection shall not take effect, in any

1881

event, until such time as the hearing, if requested, is given to the applicant.

1882

Drafting note: Technical changes.

1883

§ 55-394. Repealed.

1884

Drafting note: Repealed by Acts 1985, c. 517.

1885

§ 55-394.1 55.1-xxx. Annual report; amendments.

1886

A. The developer shall file a report in the form prescribed by the Board's regulations by

1887

June 30 of each year the registration is effective. The developer of any time-share project

1888

initially registered with the Board between January and June shall not be required to file an

1889

annual report for the year in which it was initially registered. The report shall reflect any

1890

material changes in information contained in the original application for registration or in the

1891

immediately preceding annual report, whichever is later, and shall be accompanied by the

1892

appropriate fee established by the Board's regulations or pursuant to § 55-392.1 55.1-xxx.
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1893

B. During the developer control period in a time-share estate program, the developer

1894

shall file a copy of the unit owners' association annual report required by § 55-370.1 55.1-xxx

1895

along with the annual report required by this section.

1896

C. The developer shall amend or supplement its registration with the Board to report any

1897

material change in the information required by §§ 55-374 55.1-xxx and 55-391.1 55.1-xxx. Such

1898

amendments or supplemental information shall be filed with the Board within 20 business days

1899

after the occurrence of the material change.

1900

Drafting note: No change.

1901

§ 55-394.2 55.1-xxx. Termination of registration.

1902

A. In a time-share estate program, if the annual report indicates that the developer has

1903

transferred title to the time-share owners' association and that no further development rights

1904

exist, the Board shall issue an order terminating the registration of time-share projects.

1905

B. The Board shall issue an order terminating the registration of a time-share project

1906

upon application by the developer in which the developer states that no further development

1907

right of the project is anticipated and that the developer has ceased sales of time-shares at the

1908

project.

1909
1910
1911
1912
1913
1914

C. Notwithstanding any other provisions of this chapter, the Board may administratively
terminate the registration of a time-share project if:
1. The developer has not filed an annual report in accordance with § 55-394.1 55.1-xxx
for three or more consecutive years; or
2. The developer's registration with the State Corporation Commission, if applicable, has
not been active for five or more consecutive years.

1915

Drafting note: No change.

1916

§ 55-394.3 55.1-xxx. Registration required for time-share resellers; exemptions;

1917
1918
1919

prohibited practices.
A. A reseller shall not provide or offer to provide any resale service unless he is
registered with the Board.
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1920

B. The application for registration shall be filed in a form prescribed by the Board's

1921

regulations and shall include such information as required by the Board. A reseller shall

1922

immediately report to the Board any material changes in the information contained in an

1923

application for registration. The Board may by regulation establish reasonable fees for

1924

registration under this section. All fees shall be remitted by the Board to the Treasurer of

1925

Virginia, and shall be placed to the credit of the Common Interest Community Management

1926

Information Fund established pursuant to § 55-529 55.1-xxx.

1927

C. The registration requirements shall not apply to:

1928

1. A person who solely or with affiliates engages in a resale service with respect to an

1929
1930
1931

aggregate of no more than 12 resale time-shares per calendar year;
2. A person who owns or acquires more than 12 resale time-shares and who
subsequently transfers all such resale time-shares to a single purchaser in a single transaction;

1932

3. The owner, its agents, and employees of a regularly published newspaper, magazine,

1933

or other periodical publication of general circulation; broadcast station; website; or billboard, to

1934

the extent their activities are limited to solicitation and publication of advertisements and the

1935

transmission of responses to the persons who place the advertisements. Any person who would

1936

otherwise be exempt from this chapter pursuant to this section shall not be exempt if the person

1937

(i) solicits the placement of the advertisement by representing that the advertisement will

1938

generate cash, a certain price, or a similar type of representation for the time-share owner's

1939

resale time-share,; (ii) makes a recommendation as to the sales price for which to advertise the

1940

resale time-share,; (iii) makes any representations to the person placing the advertisement

1941

regarding the success rate for selling resale time-shares advertised with such person,; or (iv)

1942

makes any misrepresentations as described in this chapter;

1943
1944

4. Sale by a developer or a party acting on its behalf of a resale time-share under a
current registration of the time-share program in which the resale time-share is included;
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1945

5. Sale by an association, a managing entity, or a party acting on its behalf of a resale

1946

time-share owned by the association, provided that the sale is in compliance with subsection C

1947

of § 55-380.1 55.1-xxx; or

1948
1949

6. Attorneys, title agents, title companies, or escrow companies providing closing
services in connection with the transfer of a resale time-share.

1950

D. No reseller shall:

1951

1. Fail to disclose information in writing concerning the marketing, sale, or transfer of

1952

resale time-shares required by this chapter prior to accepting any consideration or with the

1953

expectation of receiving consideration from any time-share owner, seller, or buyer.

1954

2. Make false or misleading statements concerning offers to buy or rent; the value,

1955

pricing, timing, or availability of resale time-shares; or numbers of sellers, renters, or buyers

1956

when engaged in time-share resale activities.

1957

3. Misrepresent the likelihood of selling a resale time-share interest.

1958

4. Misrepresent the method by or source from which the reseller or lead dealer obtained

1959

the contact information of any time-share owner.

1960

5. Misrepresent price or value increases or decreases, assessments, special assessments,

1961

maintenance fees, or taxes or guaranteeing guarantee sales or rentals in order to obtain money or

1962

property.

1963

6. Make false or misleading statements concerning the identity of the reseller or any of

1964

its affiliates or the time-share resale entity's or any of its affiliate's experience, performance,

1965

guarantees, services, fees, or commissions, availability of refunds, length of time in business, or

1966

endorsements by or affiliations with developers, management companies, or any other third

1967

parties.

1968

7. Misrepresent whether or not the reseller or its affiliates, employees, or agents hold, in

1969

any state or jurisdiction, a current real estate sales or broker's license or other government-

1970

required license.
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8. Misrepresent how funds will be utilized in any time-share resale activity conducted by
the reseller.

1973

9. Misrepresent that the reseller or its affiliates, employees, or agents have specialized

1974

education, professional affiliations, expertise, licenses, certifications, or other specialized

1975

knowledge or qualifications.

1976
1977

10. Make false or misleading statements concerning the conditions under which a timeshare owner, seller, or buyer may exchange or occupy the resale time-share interest.

1978

11. Represent that any gift, prize, membership, or other benefit or service will be

1979

provided to any time-share owner, seller, or buyer without providing such gift, prize,

1980

membership, or other benefit or service in the manner represented.

1981
1982

12. Misrepresent the nature of any resale time-share interest or the related time-share
plan.

1983

13. Misrepresent the amount of the proceeds, or fail to pay the proceeds, of any rental or

1984

sale of a resale time-share interest as offered by a potential renter or buyer to the time-share

1985

owner who made such resale time-share interest available for rental or sale through the reseller.

1986

14. Fail to transfer any resale time-share interests as represented and required by this

1987

chapter or to provide written evidence to the time-share owner of the recording or transfer of

1988

such time-share owner's resale time-share interest as required by this chapter.

1989

15. Fail to pay any annual assessments, special assessments, personal property or real

1990

estate taxes, or other fees relating to an owner's resale time-share interest as represented or

1991

required by this chapter.

1992
1993

16. Misrepresent or misuse the intended purpose of a power of attorney or similar
document to the detriment of any grantor of such power of attorney.

1994

Drafting note: Technical changes are made.

1995

§ 55-394.4 55.1-xxx. Recordkeeping by resellers.
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1996

A. If contact information has been obtained by a reseller from any source, including a

1997

lead dealer, the reseller and lead dealer shall maintain the following records for a period of five

1998

years from the last date of contact between the reseller and the owner:

1999

1. The name; home address; work address, if different; telephone number; email address,

2000

if any; and a copy of a current government-issued photographic identification (e.g., driver's

2001

license, passport, or military identification card) of the lead dealer who provided the contact

2002

information;

2003

2. The date, time, and place of the transaction at which the contact information was

2004

obtained, along with the amount of consideration paid and a signed receipt from the lead dealer

2005

or copy of a cancelled canceled check; and

2006
2007
2008
2009

3. A copy of the contact information obtained in the exact form and media in which
received.
B. A reseller shall maintain records for at least five years after each transaction involving
resale service including resale transfer agreements and resale purchase agreements.

2010

C. In any civil or criminal action based on a violation of this section, there shall be a

2011

presumption that contact information was wrongfully obtained if a reseller or lead dealer fails to

2012

produce the records required by this section.

2013

D. Any person who establishes that a reseller or lead dealer wrongfully obtained or

2014

wrongfully used contact information with respect to time-share owners or members of an

2015

exchange program shall, in addition to any other remedies that may be available in law or

2016

equity, be entitled to recover from such reseller or lead dealer an amount equal to $1,000 for

2017

each time-share owner or member about whom contact information was wrongfully obtained or

2018

used. The prevailing person in any such action shall also be entitled to recover reasonable

2019

attorney fees and costs.

2020

Drafting note: Technical change.

2021

§ 55-394.5 55.1-xxx. Alternative purchase; registration.
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A. The application for registration of an alternative purchase shall be filed in a form
prescribed by the Board and shall include the following:

2024

1. A general description of the types of alternative purchases offered;

2025

2. A copy of the terms and conditions applicable to the alternative purchases; and

2026

3. The name, address, and contact information of the developer offering the alternative

2027

purchases.

2028

B. Any material change to the standard terms and conditions applicable to an alternative

2029

purchase shall be filed with the Board within 30 days of such change being effective. Changes

2030

to the length of stay, location, or price shall not require an amendment of the registration,

2031

provided that the terms and conditions applicable to such alternative purchases are on file with

2032

the Board.

2033

C. The provisions of §§ 55-374 55.1-xxx and 55-375 55.1-xxx shall not apply to

2034

alternative purchases registered under this section.

2035

Drafting note: Technical change.

2036

§ 55-395. Repealed.

2037

Drafting note: Repealed by Acts 1985, c. 517.

2038

Article 6.

2039

Administration.

2040

Drafting note: Existing Article 6, containing provisions related to the

2041

administration of the Virginia Real Estate Time-Share Act, is retained as proposed Article

2042

6.

2043

§ 55-396 55.1-xxx. General powers and duties of Board.

2044

A. The Board may adopt, amend, and repeal rules and regulations and issue orders

2045

consistent with and in furtherance of the objectives of this chapter. The Board may prescribe

2046

forms and procedures for submitting information to the Board.
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2047

B. The Board may accept grants in aid from any governmental source and may contract

2048

with agencies charged with similar functions in this or other jurisdictions, in furtherance of the

2049

objectives of this chapter.

2050

C. The Board may cooperate with agencies performing similar functions in this and

2051

other jurisdictions to develop uniform filing procedures and forms, uniform disclosure

2052

standards, and uniform administrative practices, and may develop information that may be

2053

useful in the discharge of the Board's duties.

2054

D. 1. If the The Board may issue an order requiring the developer or reseller to cease and

2055

desist from the unlawful practice and to take such affirmative action as in the judgment of the

2056

Board will carry out the purposes of this chapter if it determines after legal notice and

2057

opportunity for hearing that a developer or reseller or an agent of a developer or reseller has:

2058
2059

a. Made any representation in any document or information filed with the Board which
that is false or misleading;

2060

b. Engaged or is engaging in any unlawful act or practice;

2061

c. Disseminated or caused to be disseminated orally, or in writing, any false or

2062
2063
2064
2065
2066
2067
2068

misleading promotional materials in connection with a time-share program;
d. Concealed, diverted, or disposed of any funds or assets of any person in a manner
impairing rights of purchasers of time-shares in the time-share program;
e. Failed to perform any stipulation or agreement made to induce the Board to issue an
order relating to that time-share program;
f. Otherwise violated any provision of this chapter or any of the Board's rules and
regulations or orders; or

2069

g. Disposed of any time-share in a project without first complying with the requirements

2070

of this chapter, it may issue an order requiring the developer to cease and desist from the

2071

unlawful practice and to take such affirmative action as in the judgment of the Board will carry

2072

out the purposes of this chapter.
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2073

2. If the Board makes a finding of fact at a hearing that the public interest will be

2074

irreparably harmed by delay in issuing an order, as prescribed in subdivision 1 of this

2075

subsection, it may issue a temporary cease and desist order. The Board shall not issue more than

2076

one temporary cease and desist order with reference to such finding of fact as prescribed in this

2077

subsection. With the issuance of a temporary cease and desist order, the Board, by registered

2078

mail or other personal written service, shall give notice of the issuance to the developer or the

2079

reseller. Every temporary cease and desist order shall include in its terms:

2080

a. A provision clearly stating the reasons for issuing such cease and desist order, the date

2081

of the hearing on its issuance, and the nature and extent of the facts and findings on which the

2082

order was based;

2083

b. A provision that a hearing by the Board may be held, after due notice but not more

2084

than fifteen 15 days from the date such temporary cease and desist order is effective, to

2085

determine whether or not a cease and desist order as called for in the immediately preceding

2086

subsection shall be issued;

2087

c. A provision that such temporary cease and desist order may remain in full force for a

2088

period of not more than fifteen 15 days from the date of its issuance or the date on which the

2089

Board has determined that an order as prescribed in subdivision 1 of this subsection is to be

2090

issued, whichever shall occur first; and

2091

d. A provision that a failure to comply with such temporary cease and desist order will

2092

be a violation of this chapter. The Board shall not issue more than one temporary cease and

2093

desist order with reference to such finding of fact as prescribed in this subsection.

2094

E. The Board may also issue a cease and desist order if the developer has not registered

2095

the time-share program as required by this chapter or if a reseller has not registered as required

2096

by this chapter.

2097

F. The Board, after notice and hearing, may issue an order revoking the registration of

2098

the developer's time-share program or the registration of a reseller upon determination that such

2099

developer, reseller, or agent thereof of such developer or reseller has failed to comply with a
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2100

cease and desist order issued by the Board affecting the developer's time-share program or the

2101

reseller.

2102

G. If it appears that any person has engaged, is engaging, or is about to engage in any act

2103

or practice in violation of this chapter or any of the Board's rules, regulations, or orders

2104

applicable thereto to this chapter, the Board, without prior administrative proceedings, may

2105

bring suit in the circuit court of the city or county or city in which any portion of the time-share

2106

project is located to enjoin that act or practice or for other appropriate relief. The Board is not

2107

required to post a bond or prove that no adequate remedy at law exists.

2108

H. Upon request of a time-share owner, the Board shall, in accordance with subsection B

2109

of § 55-382 55.1-xxx, issue its determination whether compliance with § 55-375 55.1-xxx or 55-

2110

386 55.1-xxx has occurred.

2111

Drafting note: The stricken language in subdivision D 1 g is relocated to subdivision

2112

D 1 because it applies generally to all of subdivision D 1. The stricken language in

2113

subdivision D 2 d is relocated to subdivision D 2 because it applies generally to all of

2114

subdivision D 2. Technical changes are made.

2115
2116

§ 55-397 55.1-xxx. Cancellation of cease and desist order; reinstatement of registration
of developer.

2117

A. The Board shall stipulate to the developer or reseller the reason for any cease and

2118

desist order, or revocation of registration as outlined in § 55-396 55.1-xxx, by no later than the

2119

time such order or revocation is to become effective.

2120

B. Should the developer or reseller satisfy the Board that it has corrected the reasons for

2121

the cease and desist order or revocation of registration, then the Board shall promptly cancel

2122

such order or reinstate the registration, and thereafter the developer or reseller may continue its

2123

offering or disposition of time-shares.

2124

Drafting note: No change.

2125

§ 55-398 55.1-xxx. Board regulation of public offering statement.
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2126

The Board may at any time require a developer to alter or supplement the form or

2127

substance of a public offering statement to assure adequate and accurate disclosure to

2128

prospective purchasers.

2129

Drafting note: No change.

2130

§ 55-399 55.1-xxx. Investigations.

2131

A. The Board may:

2132

1. Make necessary public or private investigations within or outside this the

2133

Commonwealth to determine whether any person has violated or is about to violate any

2134

provision of this chapter or any rule, regulation, or order issued hereunder pursuant to this

2135

chapter, or to aid in the enforcement of this chapter in prescribing rules, regulations, and forms

2136

hereunder under this chapter;

2137

2. Require or permit any person to file a statement in writing, under oath or otherwise as

2138

the Board determines, as to all facts and circumstances concerning the matter to be investigated.

2139

B. For the purpose of any investigation or proceeding under the chapter, the Board may

2140

administer oaths or affirmations, and upon such motion or upon request of any party, may

2141

subpoena witnesses, compel their attendance, take evidence, and require the production of any

2142

matter which that is relevant to the investigation, including the existence, description, nature,

2143

custody, condition, and location of any books, documents, or other tangible things and the

2144

identity and location of persons having knowledge of relevant facts, or any other matter

2145

reasonably calculated to lead to the discovery of material evidence.

2146

C. Any proceeding or hearing of the Board under this chapter, wherein in which

2147

witnesses are subpoenaed and their attendance required for evidence to be taken, or any matter

2148

is to be produced to ascertain material evidence, shall take place within the County of Henrico

2149

and such proceeding shall be held before the Board sitting in regular session, but not less

2150

frequently than monthly.
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2151

D. Upon failure to obey a subpoena or to answer questions propounded by the Board,

2152

and upon reasonable notice to all persons affected thereby, the Board may apply to the Circuit

2153

Court of the County of Henrico for an order compelling compliance.

2154
2155

E. Except as otherwise provided in this chapter, all proceedings under this chapter shall
be in accordance with the Administrative Process Act (§ 2.2-4000 et seq.).

2156

Drafting note: Technical changes.

2157

§ 55-399.1 55.1-xxx. Proceedings before the Board.

2158

A. Any proceeding or hearing of the Board under this chapter wherein in which

2159

witnesses are subpoenaed and their attendance required for the taking of evidence or the

2160

production of documents to ascertain material evidence, shall take place in the County of

2161

Henrico.

2162

B. Except as otherwise provided in this chapter, all hearings under this chapter shall be

2163

in accordance with the Administrative Process Act (§ 2.2-4000 et seq.) and shall be conducted

2164

by a hearing officer in accordance with § 2.2-4024.

2165

Drafting note: Technical changes.

2166

§ 55-400 55.1-xxx. Penalties.

2167

A. Any person who willfully violates any of the provisions of § 55-374 55.1-xxx, 55-

2168

374.1 55.1-xxx, 55-374.2 55.1-xxx, 55-375 55.1-xxx, 55-376 55.1-xxx, 55-381 55.1-xxx, 55-

2169

385 55.1-xxx, or 55-390 55.1-xxx, or any order issued pursuant to §§ 55-396 55.1-xxx through

2170

55-399 shall be 55.1-xxx is guilty of a Class 5 felony.

2171

Any person who willfully violates any of the provisions of § 55-376.5 55.1-xxx, 55-

2172

380.1 55.1-xxx, or 55-394.3 55.1-xxx or any order issued pursuant to §§ 55-396 55.1-xxx

2173

through 55-399 55.1-xxx regarding a violation of § 55-376.5 55.1-xxx, 55-380.1 55.1-xxx, or

2174

55-394.3 shall be 55.1-xxx is guilty of a Class 1 misdemeanor.

2175

Each violation shall be deemed a separate offense.

2176

B. Any developer, member, agent or affiliate of any developer of time-shares registered

2177

pursuant to § 55-393.1 55.1-xxx, or any reseller, who violates any provision of this chapter or
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2178

regulations promulgated pursuant to this chapter, and who is not criminally prosecuted, may be

2179

subject to a monetary civil penalty. If it has been determined by the Board upon or after a

2180

hearing that a respondent has violated this chapter or the Board's rules and regulations, the

2181

Board shall proceed to determine the amount of the monetary civil penalty for such violation,

2182

which shall not exceed $2,000 for each violation. Such penalty may be sued for and recovered

2183

in the name of the Commonwealth.

2184
2185

Drafting note: Technical changes.
#

