CHAPTER 5 23.
PERSONS PRESUMED DEAD.

Drafting note: Existing Chapter 5 has been relocated to proposed Subtitle V due to
its applicability to both probate and nonprobate transfers.

§—64-1-105_64.2-2300. Presumption of death from absence or disappearance;—in—eatse
wheretn-death-comesinquestion when applicable.

A. 1. Any person who-has—restded—in—this is a resident of the Commonwealth—whe—1)
leawves; shall be presumed to be dead if such person:

a. Leaves and does not return to the Commonwealth for seven_successive years

sueeesstvely and is not heard from;-(i)-disappears

b. Disappears for seven_successive years—sueeessitvely and is not heard from; or—(iii)
disappears

c. Disappears in a foreign country,~whese his body has not been found, and-whe he is not

known to be alive,~upen-issuanece—of and a report of presumptive death by the Department of
State of the United States;shal-be-presumed-to-be-dead has been issued.

2. Any person_who is not-residingin-this a resident of the Commonwealth, but-ewsing
who owns real or personal property—herein located within the Commonwealth,—whe shall be

presumed to be dead if such person disappears for seven successive years-sueeessively from the
place of his residence outside of—this_the Commonwealth and is not heard from;—shal-be
presumed to be dead.

23. The presumption created by this subsection shall-arise be applicable in any—eatse

wherein action where the person's death is in question, unless proof is offered that-he the person
was alive within the time specified or, in the case of a presumed death in a foreign country, at
any time following—his the person’s disappearance, whether before or after the report of
presumptive death was issued.

B. The fact that any person was exposed to a specific peril of death may be a sufficient
basis for determining at any time after the exposure that the person is presumed to have died less
than seven years after the person was last heard from.

C. Any person on board any ship or vessel underway on the high seas who disappears
from such ship or vessel, or any person on board an aircraft that disappears at sea,-and who is not
known to be alive; and whose body has not been found or identified prior to a hearing of a board
of inquiry as to such disappearance, shall be presumed to be dead upon the findings of a board of
inquiry that the person is presumed dead, or six months after the date of such disappearance,
whichever-shall occurs first-eeest.

D. Before any final order or decree is entered in a cause under subsection A, B or C in
favor of the alleged heirs, devisees, next of kin, legatees, beneficiaries, survivors, or other
successors in interest of the presumed decedent, or persons claiming by, through, or under them,
or any of them, proceedings shall be held in conformity with §§-641+-1+07 64.2-2303 through
64112 64.2-2306.



E. The-person-presumed-to-be-dead-undersubseetion A B;or-Chis heirs at law, devisees,

next of kin, legatees, beneficiaries, survivors, or other successors in interest of the person

presumed dead under subsection A, B, or C may be made parties defendant to proceedings in

respect to real or personal property in which the-persen presumed-dead decedent may have an
undivided interest; by order of publication or other process as provided by law. The proceedings;
whether-in-the-nature-of partition-eminent- domain-or-otherwise; shall not be stayed in respect to
the division, sale, or other disposition of the entire property. The provisions of subsection D shall
be applicable only to the portion of the property set apart or to the share of the proceeds to which
such person would be entitled.

Drafting note: Technical changes.

Drafting note: Repealed by Acts 2006, c. 351, effective July 1, 2006.

§-641-106 64.2-2301. Distribution of fund when presumption of death not applicable.

H4n A. In any civil action wherein any estate or fund is to be distributed, if the interest of
any person-therein to the estate or fund depends upon his having been alive at a particular time

and it is not known and cannot be shown by the exercise of reasonable diligence whether such
person was alive at that time, and-the-ease-is-ene-in-whieh if the legal presumption of death does
not apply, the court may;—ifit-seesno-cause-to-the-contrary; enter-s-deeree an order distributing
the estate or fund-ameng to those who would be otherwise entitled thereto if it were shown that
such person-abevereferred-to-were was dead at such particular time. Hewever;

B. Before any distribution is made pursuant to subsection A, the court shall require that,

until the person is determined to be dead in accordance with § 64.2-2300, the heir at law,

devisee, next of kin, legatee, beneficiary, survivor, or other successor in interest shall give a
preper refunding bond;—which-shal-have with surety-thereen in

such form as the court directs
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upon condition to account for the estate or fund to any person who may establish title thereto
adverse to that of such—distributees;,—or—to—theirsuceessors_heir at law, devisee, next of kin,
legatee, beneficiary, survivor, or other successor in interest.

C. No motion shall be made hereunder except after reasonable notice to all parties upon
whom service may be had. Nothing in this section shall be construed to affect in any way any
requirement of law as to service-erpublieatien of process.

Drafting note: Technical changes.

§—641-106-1+ 64.2-2302. Appointment of curator when presumption of death not
applicable.
After A circuit court, upon good cause shown, may appoint in accordance with the

provisions of § 64.2-451 a curator for the estate of a resident of the Commonwealth in a case

where the legal presumption of death is not applicable if (i) at least one year has expired since
the date that-a the resident-efthe Commonwealth was last-seen—or heard from; and_(ii) it is not




known and cannot%%shewn—by—th%%ere}s%ef with reasonable dlllgence be shown whether such
person is alive;as o . h N R

?%Siden{—as—rf—h%wer%dead—pufwaﬁt—teé—%% In determmlng Whether good causehereuﬁder
exists, the court shall-take-inte-aceount consider the existence and efficacy of any durable power

of attorney.
Drafting note: Technical changes.

§-641-107 64.2-2303.-Probate-or-administration-not-to-be-granted-by-a Persons presumed

dead; authority of clerk.

Netther() A clerk of the circuit court has no authority to (i) admit to probate-ef a will of
a person presumed to be dead,—ner (i1)_grant administration upon the estate of-sueh a person
presumed to be dead,ner or (iii)-appeintment-of appoint a curator pursuant to §-641-106-1-shall

in any casc be granted by a clerk 64.2-2302.

Drafting note: Technical changes.

§-641-108 64.2-2304. Petition seeking determination of death; hearing; evidence: notice.
A. Whenever a petition is filed seeking a judicial determination that a person is dead, the

court-having that would have jurisdiction over the person's probate estate if such person were

dead shall-eausetoe hear evidence concerning the alleged absence of the presumed decedent and

the circumstances and duration of such absence. The court shall require that notice of the filing

of the petition be-advertised published once a week for four successive weeks in a newspaper

published in the county or city-ence-a—weekforfoursueecessive—weeksthefact-of the petition
where the petition is filed,tegetherwith and the notice-that-ena-eertain-day shall include the date

of the hearmg Wthh shall be at least two weeks after the—ad:»lemsemem—th%eeuﬂ—wﬂl—hea?
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B. At the hearing, the court shall hear all admissible evidence offered for the purpose of

determining whether or not the presumption of death is applicable. If the court determines that

the legal presumption of death is applicable, the court shall enter an order in accordance with §

64.2-2305, provided, however, that if the evidence shows that the length of a presumed

decedent’s absence is less than 10 vears, the court shall immediately require notice of the order

to be published once a week for two successive weeks in a newspaper published in the county or

city where the petition is filed and, when practicable, in a newspaper published at or near the

place where the presumed decedent had his residence when last heard from. The notice shall

require the presumed decedent, if alive, or any person for him, produce to the court satisfactory

evidence that the presumed decedent is alive within two weeks from the date of the last

publication. If no satisfactory evidence is produced within this period, the court shall enter an
order in accordance with § 64.2-2305.




C. For the purposes of subsections A and B, if there is no newspaper published in the

county or city in which the publication required may be had, then the court shall order that the

required notice be published in a newspaper having general circulation in such county or city.

The cost of the publication pursuant to this section shall be paid by the petitioner.

Drafting note: Existing § 64.1-110 has been relocated to proposed subsections B and
C. There are also technical changes.

$-641+-109-
Drafting note: Repealed by Acts 2006, c. 351.

Drafting note: The provisions of existing § 64.1-110 have been relocated to
subsection B of proposed § 64.2-2304.

§—641+1+H 64.2-2305.—Grant Entry of order_that presumption of death is applicable;

effect.

A. If—the—evidenee—at, aftcr the hearing—required—by—$—64+-H0—shows—thetensth—of
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suppesed—decedent—shall not-befortheoming; conducted pursuant to § 64.2-2304 and any

subsequent publication required pursuant to that section, the court determines that the

presumption of death is applicable, the court shall enter—its an order determining that the

suppesed_presumed decedent is in fact dead—and. Upon entry of such order, the court shall

proceed to admit any will to probate—er, issue letters of administration to the party entitled
thereto, or order that the claim of the heirs at law, devisees, next of kin, legatees, beneficiaries,
survivors, or other successors in interest of the-persen presumed-dead decedent be established;-as

the-case-may-beand-untd. If the order is_subsequently revoked pursuant to § 64.2-2307, all acts
done in pursuance-thereof-and of or in reliance-thereen; on the order shall be as valid as if the

suppesed presumed decedent werereally actually dead.




B. The court's order determining a person to be dead shall state the person's date of death
to be:

1. The date of the expiration of the seven-year period in a proceeding governed by
subsection A of §-64-1-105 64.2-2300, except that in a proceeding governed by-elause—(i)-of
subseetion_subdivision A_1 ¢ of §-641-105 64.2-2300 it shall be the date of the Department of
State's issuance of a report of presumptive death unless the evidence shows the likelihood of

death at an carlier date;

2. The date of the person's exposure to the specific peril of death in a proceeding
governed by subsection B of §-6414-1065 64.2-2300; or

3. The date of the person's disappearance in a proceeding governed by subsection C of §
64-11065.64.2-2300.

C. A certified copy of the court's order determining that the-suppesed presumed decedent
is in fact dead shall be accepted as proof of death in all situations in which a certificate of death
issued by the State Registrar of Vital Records of the Virginia Department of Health would have
been accepted as such proof.

Drafting note: Technical changes.

§-64-1+-H2 64.2-2306. Distribution of property; refunding bond.
Before any distribution of the proceeds of the estate of a person determined to be dead;

pursuant to this chapter or the payment or transfer of any of his other property; is made, and
before the sale of any real or personal property passing in kind by persons claiming-the-same
such property as heirs at law—er, devisees, next of kin, distributees legatees, beneficiaries,
survivors, or other successors in interest, the persons entitled to receive such proceeds or-sueh
property in kind shall give a refunding bond without surety upon condition that if the person
determined to be dead is in fact alive at that time, they will respectively refund to such person the
proceeds or property, or proceeds of such property, received by each on demand, without interest
thereon.

Drafting note: Legatee is used in place of distributee in order to be consistent with
other provisions of this chapter. See, e.g., existing § 64.1-111. There are also technical
changes.

§-641+-113 64.2-2307. Revocation of determination of death;-ete-; effect on previous acts;
title of purchasers;—ete.

The court, after reasonable notice to the parties interested, may revoke—sueh a
determination of death at any time_based on-due—and satisfactory evidence that the—suppesed
presumed decedent is in fact alive.-Aftersuchreveeation If a determination of death is revoked,
all powers of any personal representative shall-eease terminate,—but however, if the personal

representative has complied with the provisions of § 64.2-2306, all receipts and disbursements of

assets and other acts previously done by-h# the personal representative and the title of bona fide

purchasers-te of property under sales made by-him the personal representative or by-the any heir

at law, devisee, next of kin, legatee, survivor, beneficiary, or other successor in interest-H-sueh



person-shall-have-complied-with-§-641-112; shall remain as valid as if no revocation had been

made. Any personal representative shall settle his account and all assets remaining in his-hands
possession or in the-hands possession of such heir at law, devisee, next of kin, legatee, survivor,

beneficiary, or other successor in interest, and the proceeds—thereef of such assets, shall be
transferred to the—ewner—thereef person who had been determined to be dead or to his duly
authorized agent or attorney. Nothing in this section shall validate the title of any person to any

money or property received as_an heir at law, devisee, next of kin, legatee, survivor, beneficiary,
or other successor in interest of such-suppesed presumed decedent, but-the-same and such money

or property may be recovered from them-intike-manner as if-sueh_the order determining death

had not been granted.
Drafting note: Technical changes.

§-641+-114 64.2-2308. Substitution of-suppesed presumed decedent in pending actions;
reopening of judgments; effect of judgments.
A. After revocation of the order determining death, the person-erroneoushysuppoesed who

had been determined to be dead may;—en—suggestion—filed—ofrecord—oftheproperfact—be
e e
1. Be substituted as plaintiff in all actions_previously brought by his personal

representative, whether prosecuted to judgment or otherwise-—He-may—r, on suggestion filed by
such person; and

2. Be substituted as defendant in all actions previously brought against his personal
representative,-be-substituted-as-defendant; on-preper suggestion filed by-himself; such person or
of the plaintiff-therein;-but to the action. If such person is substituted as defendant, he shall not
be compelled to go to trial in less than three months from the time-ef that such suggestion_is
filed.

JudgmentsB. Upon application by the presumed decedent, judgments recovered against
the personal representative before revocation-as-aferesaid of the-letters order determining death
may be opened;—en. Such application by the-suppesed presumed decedent shall be made within
three months from the date of the revocation and shall be supported by an affidavit;-denying that
specifically;-on-the knewledge-ef the-atfiant; denies the cause of the action, in whole or in part,
or specifically—aleging alleges the existence of facts—whieh that would-be constitute a valid
defense-but+fwithin-sueh. However, if no application is made during the three-month period-ef
three-months,—such-applicationshall not be-made or,-beingmade; if an application is made but
the facts exhibited—shall-be are adjudged—an to be insufficient to constitute a defense, the
judgment shall be conclusive-te for all intents;-saving the-defendant'srightto-have itreviewed;as

in—other—eases,—byeertiorar,—appealor—writ-of error. After the substitution of the—suppesed
presumed decedent as defendant-ia to any judgment;-as-aferesaid pursuant to subdivision A 2.-it

the judgment shall become a lien upon his real estate-+the-eountyoreity and shall so continue



as other judgments. unless and until it shall be st aside by the court below or reversed in the
Supreme-Court.

Drafting note: Technical changes.

§-641-1H5 64.2-2309. Costs;-by-whempayable.

The costs—attending—the—issue—of sueh—orders_attendant to the issuing of an order
determining death or-their the revocation_of such order shall be paid out of the estate of the

suppesed_presumed decedent:—and. If the petition for the issuance or revocation of an order

determining death is not granted, the costs—arising—tpon—-apetition—which-shall-not-be—granted
shall be paid by the petitioner.

Drafting note: Technical changes.
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